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Names and Addresses of Attorneys of Record.

CHARLES H. PEARCE,
Appellant,

G. C. ISRAEL, Olympia, Wash.

J. A. HELLENTHAL, Juneau, Alaska.

vs.

W. J. SUTHERLAND and the ALASKA PER-
SEVERANCE MINING COMPANY (a

Corporation),

Appellees.

R. F. LAPFOON, Tacoma, Wash.

MALONY & COBB, Juneau, Alaska.

JNO. R. WINN, Juneau, Alaska.

FRANK M. STONE, Seattle, Wash.

In the District Court of the District of Alaska, Di-

vision No. 1, at Juneau,

No. 615—A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),
Defendants.

Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court:

You will please prepare a transcript from the rec-

ords in the above-entitled cause to be filed in the of-
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fice of the clerk of the United States Circuit Court

of Appeals for the Ninth Judicial Circuit at San

Francisco, in the State of California, under the ap-

peal heretofore perfected in the above-entitled cause,

and include in the said transcript the following plead-

ings, proceedings and papers on file therein, to wit:

%. This praecipe.

1. The third amended complaint.

2. The summons.

3. The demurrer of defendant, W. J. Sutherland,

to the third amended complaint.

4. The demurrer of the Alaska Perseverance Min-

ing Company as defendant to the third

amended complaint.

5. The order sustaining the demurrer of defend-

ant, Sutherland to third amended complaint,

(i. -Liie order sustainmg demurrer of defendant,

Alaska l-'erseverance i\iining Company to

uiiid aiiienaed complaint.

i, lilt; li-iiai ui'^i:^!' Oi (libiiaii^ai.

tiea by iiie iiic^i tj uci^^e.

10. Assignment of errors by plaintiff on appeal,

il. xeciuon lor appeal.

12. Appeal bond,

lo. Order allowing* appeal.

14. Order approving appeal bond.

15. The origiiLil cuatioii on appeal herein.

16. Certificate under seal oi. ajt' vouit .-.laiiJ)..; ruA

of record and by whom paid.
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Said transcript to be prepared as required by law

and the rules of this Court and the rules of the United

States Circuit Court of Appeals for Ninth Judicial

Circuit, and on file in the office of said clerk of said

Circuit Court at San Francisco, State of California,

before the 15th day of January, 1908.

Dated December 19th, 1907.

G. C. ISRAEL,

J. A. HELLENTHAL,
Attorneys for Plaintiff and Appellant.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland,

et al., Defendants. Praecipe for Transcript. Filed

Dec. 19, 1907. C. C. Page, Clerk. By A. W. Fox,

Deputy. G. C. Israel and J. A. Hellenthal, Attor-

neys for Plaintiff. Office : Juneau, Alaska.

In the District Court, District of Alaska, Division

No, 1, at Juneau.

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-

VERANCE MINIJNG COMPANY (a Cor-

poration),

Defendants.
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Third Amended Complaint.

Comes now the plaintiff in the above-entitled cause,

and for cause of action against the defendants al-

, leges:

1.

That the plaintiff is a citizen of the United States

of America, over the age of twenty-one years.

2.

That the defendant, the Alaska Perseverance Min-

ing Company, is a corporation organized and exist-

ing under and by virtue of the laws of the State of

New York, and doing and qualified to do business

in the District of Alaska by compliance with the

statutes and laws of the said District of Alaska in

that behalf.

3.

That the plaintiff is an expert miner and mining

engineer of lifelong experience, and at the time here-

in mentioned was engaged as an examining expert

and constructing and consulting engineer in the open-

ing, developing and demonstrating of pay values and

permanency in lode mines, and in opening lode mines

to the end that such mines could be successfully

mined and the ore bodies extracted therefrom, and

in the superintendency of such mines and mining,

and received large and valuable fees and salaries for

such services, all of which was well known to the said

W. J. Sutherland, defendant herein, prior to the

making of the contract hereinafter alleged.
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4.

That in 1901 one Joseph T. Gilbert was the owner

of a certain group of lode mining claims, situate in

Silver Bow Basin, near the town of Juneau in the

Harris Mining District, in District of Alaska, said

claims being know5 as the Perseverance, the Alta,

the Jumbo, the Perseverance No. 2, the Alta No. 2,

and the Jumbo No. 2, and the Perseverance Millsite,

and that said Gilbert then proposed to plaintiff that

if he, plaintiff, could find a purchaser for said group

of mines at a purchase price of two hundred thousand

dollars, that said Gilbert would pay plaintiff for such

services a fee largely in excess of the usual commis-

sion allowed upon such sales. ' That at said time said

mines had had expended upon them a large amount

of money in development and exploration, but that

the same had never been placed upon a paying basis

as producing mines. That plaintiff by reason of his

expert knowledge as aforesaid was satisfied that said

mine could be by intelligent development, exploration

and opening, demonstrated as worth many millions

of dollars in value and lasting, paying, producing

gold mines.

That plaintiff accepted said offer of said Gilbert,

and going to the State of California in quest of a pur-

chaser for said mines, did, at Oakland, in said State

meet the defendant W. J. Sutherland, and that said

Sutherland represented to plaintiff that his business

was that of promoting mining sales and selling mines,

and that he, Sutherland, was well and favorably
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known in the financial circles of New York City and

London, England, and could there interest persons

financially able to purchase such a property, to pur-

chase the same at a price far in advance of the sum
of two hundred thousand dollars, and that his ability

in that regard was peculiar unto himself, and that

there was no person who could possibly promote such

sale if he, said Sutherland, could not, and that plain-

tiff fully believed all of the statements made by the

said Sutherland and fully relied upon the same.

That said Sutherland then proposed to plaintiff

that he and plaintiff should enter into a copartner-

ship for the sale and promotion of mining claims

throughout the world and particularly in the District

of Alaska, and of the said Gilbert group of mines

and such others as they might obtain control of for

the purpose of promotion and sale, and that the work

of such copartnership should be apportioned by the

said plaintiff through use of his expert knowledge,

developing and superintending the opening and de-

velopment of such properties, and said Sutherland

remaining in the financial world of New York, Lon-

don, England, and Paris, France, and there interest-

ing investors in advancing funds for the develop-

ment of such properties, and in purchasing them, and

that the plaintiff and said Sutherland should at once

procure from said Gilbert a working bond and option

to purchase said Gilbert Group of mines, and that

thereupon the plaintiff should return to said Juneau,

Alaska, and open and explore said Gilbert group

and demonstrate their great value, and lasting char-
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acter, and that the said Sutherland should repair to

said financial marts and there interest investors and

procure funds to so open and explore said mines and

to promote and sell the same for the benefit of such

copartnership, and that while said parties were so

engaged said Sutherland should find and procure in

addition to the money necessary for such develop-

ment work a monthly allowance to plaintiff sufficient

for the maintenance of himself and family while he

was so engaged in opening and developing said mines.

5.

That plaintiff agreed to and with said Sutherland

to form said copartnership and to carry out such

proposition with said Sutherland in all respects, and

plaintiff and said Sutherland then became copart-

ners under such agreement. That plaintiff and the

said Sutherland at once went to the City of New
York and there the plaintiff introduced the said Suth-

erland to the said Gilbert, and said Sutherland and

plaintiff thereupon negotiated with said Gilbert a

working bond and option to purchase said Gilbert

group of mines for a consideration of two hundred

thousand dollars, and that at such time said Suther-

land proposed to plaintiff that the said bond and op-

tion should be taken in the sole name of the said Suth-

erland for the use and benefit of the said copartner-

ship, said Sutherland representing to plaintiff that

such course would be preferable for the reason that it

would enable the said Sutherland in negotiating

funds to be used in such development and in promot-

ing and selling said property, to act with greater cer-



B Charles H, Pearce vs,

tainty and dispatch and with a more free hand that

he could do if said option was in the joint names of

plaintiff and said Sutherland, owing to the great dis-

tance that would separate said Sutherland and plain-

tiff while negotiations of promotion and sale were

being conducted by said Sutherland.

6.

That plaintiff believed and relied upon all of said

statements and representations of said Sutherland

so made, and believed said Sutherland to be wholly

honest in the making of the same, and fully trusted

said Sutherland in that behalf, and did by reason

thereof consent that said bond and option should be

so taken in the sole name of the said Sutherland, and

thereupon said Sutherland did procure from said

Gilbert such a bond and option to purchase said

group of mines in his sole name for the use and bene-

fit of plaintiff and himself.

7.

That so soon as said Sutherland had procured such

option, he proposed that the contract of copartner-

ship so agreed between himself and plaintiff should

be evidenced by a writing, and accordingly did pro-

cure one Peter P. Pope, hereinafter named as secre-

tary and one of the directors of the defendant Alaska

Perseverance Mining Company, to prepare for said

Sutherland and plaintiff a memorandum in writing

which was then by plaintiff and said Sutherland exe-

cuted before the said Peter P. Pope as a notary pub-

lic for the State of New York on the date the same

bears, and which was and is as follows, to wit

:
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*'Whereas, William J. Sutherland of the city,

county and State of New York and Charles H. Pearce

of Oakland, California, are jointly interested in cer-

tain mining and other properties located in the terri-

tory of Alaska in the United States of America, and

contemplated becoming jointly interested in other

properties in the said Territory of Alaska and else-

where
;

Now, therefore, it is hereby agreed between the

said Sutherland and Pearce as follows

:

First: That the said Sutherland and Pearce shall

work together in the obtaining, promotion and dis-

posal of all properties in which they are now, or shall

hereafter become jointly interested,

Second : That out of the net profits received by the

said Sutherland from and out of said properties, said

Sutherland will pay and deliver to the said Pearce,

one-third thereof in money, bonds and stocks, and

that out of the net profits received by the said Pearce

from and out of said properties, other than salary,

said Pearce will pay and deliver to said Sutherland

one-half thereof, in money, stocks, and bonds. That

the said payments to be made by the said Sutherland

to the said Pearce and the said Pearce to the said

Sutherland are in the consideration of the services

hereinbefore and to be hereinafter rendered by each

to the other in obtaining, promotion and disposal of

the aforesaid properties,
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In witness whereof, the said Sutherland and

Pearce have hereunto set their hands and seals this

twelfth day of July, 1901.

W. J. SUTHERLAND. [Seal]

C. H. PEAECE. [Seal]

In presence of

PETER P. POPE.

State of New York,

County of New York,—ss.

On the 12th day of July, 1901, before me personally

came William J. Sutherland and Charles H. Pearce,

to me known to be the individuals described in and

who executed the foregoing instrument, and severally

acknowledged that they executed the same.

P. P. POPE,
Notary Public, King County, Certificate filed in New

York County."

That the said memorandum was executed in dupli-

cate and one copy thereof delivered to the said Suth-

erland to plaintiff. That the mining interest re-

ferred to in said memorandum as recently acquired

by plaintiff and said Sutherland in the District of

Alaska was and is the Gilbert group of mines upon

which option was then held by the plaintiff and said

Sutherland in the name of the said Sutherland as

aforesaid. That immediately after the execution of

said agreement by plaintiff and said Sutherland, the

said Sutherland proposed to plaintiff the following

plan for their copartnership promotion, sale and

opening and development of said property to be
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adopted by plaintiff and himself, that is to say : That

he, the said Sutherland, and plaintiff should incor-

porate under the laws of the State of New York, a

corporation to take over the record title to said op-

tion, and subsequently the record title acquired by

deed from said Gilbert to said group of mines, which

said incorporation was to be known as the *^Alaska

Perseverance Mining Company," and was to be in-

incorporated for the sole purpose of holding the bare

legal title to the mining claims and other property of

plaintiff and said Sutherland, in trust for the use and

benefit of the plaintiff and the said Sutherland and

not otherwise ; that the capital stock of said proposed

corporation should be in amount of five hundred

thousand dollars divided into one hundred thousand

shares of the par value of five dollars each ; that im-

mediately after the organization of said corporation

the said Sutherland should convey to said corpora-

tion said bond and option so obtained from said Gil-

bert, and said corporation should in return therefor

issue to the said Sutherland for the joint ownership

of plaintiff and himself, 99,995 shares of the capital

stock of said corporation ; that by following this plan

said Sutherland and this plaintiff would control and

own and have in possession all of the said capital

stock of isaid corporation sa/e three shares of a total

par value of $15.00, and that the said three shares

should be held by employees of the said Sutherland in

trust for plaintiff and said Sutherland, should the

same be at any time required by them.
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That said Sutherland at said time explained and

represented to plaintiff that the putting into opera-

tion of such plan was necessary for the reason that in

all probability said mines would be sold and pro-

moted in London, England, and that the purchasers

would be aliens and forbidden to hold mining loca-

tions in the United States, and in event of such pur-

chase would require a corporation organized under

the laws of the United States to hold the title to said

property, and furthermore to have the property so

represented by stock would facilitate the raising of

money on the faith of said stock to develop and ex-

plore the said mines and to obtain the money neces-

sary to pay the said Gilbert the purchase price of

said property under said bond and option ; that the

plaintiff believed all of the statements and represen-

tations so made by the said Sutherland in that behalf

and as hereinbefore set forth, and fully relied upon

the same, and had full faith in the honesty and candor

of the said Sutherland in making the same, and so

relying did consent to the adoption and carrying out

of the said plan and proposition.

8.

That thereupon and thereafter the defendant,

Alaska Perseverance Mining Company, was incorpo-

rated under the laws of the State of New York, with

a capital stock of five hundred thousand dollars,

divided into one hundred thousand shares of the value

of five dollars each ; that five shares of the said cap-

ital stock were subscribed for by the five incorpora-
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tors of said company, including the plaintiff and the

said Sutherland, making each incorporator the holder

of one share of said stock ; that the said five shares so

subscribed for were thereafter issued, one share to

the plaintiff, one share to the said Sutherland, and

one share each to the three employees, each and all

of which said five shares were taken in trust by each

of said subscribers, to be held by them and each of

them in trust for the use and benefit of the plaintiff

and the said Sutherland; that no other or further

shares of the capital stock of said corporation were

then issued or subscribed for

;

That thereupon and thereafter the subscribing in-

corporators of said corporation were elected as a

board of directors of said corporation, whereupon the

said Sutherland, acting for himself and this plaintiff

jointly, transferred the said Gilbert bond and option

held by himself in trust for himself and the plaintiff

as aforesaid to said corporation, and did then and

there receive from said corporation all the remaining

shares of the caDital stock of said Alaska Persever-
JL

ance Mining Company, amounting in all to 99,995

shares, still held by it in its treasury after the issu-

ance of the aforesaid five shares to the five incorpora-

tors as aforesaid, which said 99,995 shares of the cap-

ital stock of said corporation were then and there

and thereafter issued to and taken in trust by the said

Sutherland for the use and benefit of himself and this

plaintiff; and that said transfer of said bond was

made to the said corporation for the sole purpose of

making said corporation a trustee to hold the same
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for the use and benefit of said Sutherland and this

plaintiff.

9.

That thereafter the plaintiff returned from the said

New York to said Gilbert mines and property near

Juneau, Alaska, and pursuant to said plan, scheme

and proposal of said Sutherland commenced and en-

tered upon the operation, managing and development

of said properties in the name of and acting as the

superintendent of the said Alaska Perseverance Min-

ing Company, in which said company the legal title

to said bond and option was then vested, for the use

and benefit of the said plaintiff and said Sutherland

as aforesaid, and took charge and control of said

mines and properties as superintendent of the said

corporation, and the said Sutherland, with the entire

issue of the capital stock of said corporation (save

and except the five shares issued to the subscribing

incorporators as aforesaid) in his possession after

having been named as president of said corporation,

proceeded into the financial marts of New York,

London, England, and Paris, France, and there un-

dertook the finding of the finances to pay the cost of

development and opening up of said mines, and of

his personal support and the support of this plaintiff,

which was paid to plaintiff monthly in installments

of three hundred dollars per month as salary, all of

which said moneys were found and obtained by the

said Sutherland upon the faith and credit of said cap-

ital stock, the property of said copartnership, as

aforesaid.
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10.

That thereafter the plaintiff made discovery of rock

in place on those certain mining claims known as the

Perseverance No. 6, the Ethel Fraction Lode, Perse-

verance No. 4, Perseverance No. 5, and Perseverance

Placer Claim, and by and with the advice and upon

the recommendation of the said Sutherland, he lo-

cated said claims for said copartnership, and all said

claims were located in the name of the Alaska Per-

severance Mining Company, to be held by it in trust

for the use and benefit of said Sutherland and this

plaintiff, and not otherwise, it having been repre-

sented to the plaintiff by said Sutherland that it was

to the best interests of said copartnership to so locate

said claims, and the plaintiff relying upon said rep-

resentations, did so locate the same ; that said claims

so located and held by said corporation as aforesaid,

for the use and benefit of said Sutherland and this

plaintiff, have been demonstrated to be of great value,

and that the ore bodies therein are larger and of far

greater value than those in the original Gilbert group

aforesaid.

11.

That from said summer of 1901 until July, 1905,

plaintiff remained constantly upon said mining

claims and properties projecting the tunnel thereon

commonly known as and called the Alexander Tun-

nel, and developing the ore bodies both in said Gilbert

group and the claims by the plaintiff discovered and

located as aforesaid, until by his expert skill as a

miner he had on said July, 1905, opened, demon-
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strated, secured, blocked out and developed known
pay ore bodies in place and in said mine ready to be

stoped, mined, milled and reduced to gold, silver, bul-

lion and lead in value more than tenfold the amount

of the purchase price of said Gilbert group and of

the value of several millions of dollars.

12.

That from the said summer of 1901 and until July,

1905, the said Sutherland did obtain in the financial

marts of New York, London and Paris and else-

where, upon the sole faith and credit of the capital

stock of the said Alaska Perseverance Mining Com-

pany issued to him in trust for the use and benefit

of himself and this plaintiff as aforesaid, funds for

the development of said properties in amount aggre-

gating the sum of $110,000.00, which was expended by

the plaintiff and the said Sutherland in and about the

development and opening up of said properties so

held by the Alaska Perseverance Mining Company in

trust for the plaintiff and the said Sutherland, and

that none of the moneys so expended or expended at

all upon said properties were furnished by the said

trustee, the Alaska Perseverance Mining Company.

13.

That during said times and until July, 1905, the

said Sutherland was constantly sending experts to

said mines to sample said ore bodies and report on the

same, and did constantly represent to plaintiff said

persons to be in the employ of prospective purchasers

of said mines, and did constantly advise plaintiff

that said mines were about to be, and were, on the
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eve of being sold, and plaintiff and himself were

about to realize large returns and thousands of dol-

lars profits from said partnership, and that during

all of said times said Sutherland kept the plaintiff in

total ignorance of the manner in which he was obtain-

ing the funds for the said development work, and

that plaintiff persistently sought such information

and was constantly met with excuses and evasions on

the part of the said Sutherland.

That in the year 1905 the said Sutherland sent to

this plaintiff for record in said District of Alaska a

deed from the said Joseph T. Gilbert to said Alaska

Perseverance Mining Company for said Gilbert

group of mines ; that plaintiff immediately sought of

and requested from said Sutherland an explanation

as to how said purchase had been made and from

what source the money had been obtained to pay the

said Gilbert, but that said Sutherland evaded such

questions and denied to plaintiff such information,

and refused to furnish the plaintiff with any state-

ment regarding such purpose and acts; plaintiff,

however, believes and therefore alleges the fact to

be that the said Gilbert was paid for said properties

in moneys obtained by the said Sutherland upon the

faith and credit of said shares of the capital stock of

said corporation so held by him, and that the said

moneys paid to the said Gilbert were and are the

property of the copartnership existing between the

plaintiff and the said Sutherland; that the said

Alaska Perseverance Mining Company did not con-

tribute anything towards the payment of the said Gil-
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bert, but that the said Gilbert was paid for said prop-

erties wholly in funds belonging to the said copart-

nership, and that the said Alaska Perseverance Min-

ing Company took the legal title to said properties

so conveyed by the said Gilbert to it, in trust for the

use and benefit of the said Sutherland and this plain-

tiff, and not otherwise.

14.

That immediately after the recording of the said

Gilbert deed, the said Sutherland commenced the let-

ting of contracts for the erection of a mill to work

the ore from said mines and the surveying of tram-

ways railroads and a one hundred stamp-mill upon

said property, and gave every evidence of an inten-

tion not to sell and dispose of said mine, but to hold

and operate the same, and that plaintiff at once

sought from said Sutherland some explanation of his

act and the nonsale of said property, and that said

Sutherland wholly refused to give this plaintiff any

explanation and wholly ignored his requests in that

behalf ; that thereafter, in June, 1905, the said Suth-

erland, in fraud of the rights of this plaintiff, and

wholly ignoring his copartnership agreement as here-

inbefore set out, and in violation of all his promises

and agreements made to the plaintiff in this behalf,

and with the intent to rob, cheat and defraud this

plaintiff out of all his right, title and interest in and

to the said property so held by the said Alaska Per-

severance Mining Company as a trustee in trust for

the use and benefit of the plaintiff and said Suther-

land, including the property afterwards located by
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this plaintiff in the name of the said Alaska Perse-

verance Mining Company in trust for the use and

benefit of himself and the said Sutherland as afore-

said, conspired with the said Alaska Perseverance

Mining Company, the trustee, and caused the direc-

tors of said company to pass a resolution removing

the plaintiff as superintendent of said corporation

and of its operations as aforesaid, and wholly revok-

ing the authority of this plaintiff in the premises and

ceasing to pay him any sum as salary or otherwise

for his support, all of which was done in fraud of the

rights of this plaintiff for the purpose of taking

from him the possession of said properties and of de-

feating his said rights and of defrauding and cheat-

ing the plaintiff out of his rights and interest in and

to the properties hereinbefore described.

15.

Prior to the month of June, 1905, as hereinbefore

alleged, the plaintiff had been constantly led to be-

lieve by said Sutherland that said mine was being

promoted and gotten ready for sale in accordance

with the original copartnership agreement between

the plaintiff and Sutherland; but that at said time

plaintiff discovered that the said Alaska Persever-

ance Mining Company and the said Sutherland had

entered into a conspiracy and plan by which it was

proposed to defraud the plaintiff of his interest in

said copartnership property, and dispossess the

plaintiff of any possession of all or any of said min-

ing properties and premises, and for the purpose of

carrying out said conspiracy the said Sutherland
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did cease to furnish to plaintiff any sums of money

for his support, as salary or otherwise, and did as

hereinbefore alleged by pretended resolution of said

Alaska Perseverance Mining Company remove the

plaintiff from the superintendency and possession of

said mines, and canceled and annulled his authority

as attorney in fact and agent for said property, and

did, thru one John E. Mitchell, seize and take

from the plaintiff the possession of all of said prop-

erty, said Mitchell then and there acting and repre-

senting himself as superintendent of said Alaska

Perseverance Mining Company.

16.

That then and there and thereafter the said de-

fendant W. J. Sutherland did, and ever since has and

does now refuse to recognize said copartnership so

existing between himself and the plaintiff in the

said property, and did then and ever since has and

does now falsely and fraudulently claim and assert

that this plaintiff has no interest in said property,

and that this plaintiff never had any interest in said

property, and that said Sutherland did then, ever

since has, and now does falsely claim and assert that

no copartnership as to the said property represented,

called and known as the Alaska Perseverance Min-

mg Company property, ever existed or now exists

between himself and this plaintiff, and did at said

time, ever since has, and does now falsely assert and

claim that he is and ever has been the sole owner of

all of the said capital stock of the said Alaska Perse-

verance Mining Company and of all of the property
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I'epresented thereby, and that this plaintiff never

was and is not now entitled to the same or any portion

of the same, and did then, ever since has, and does

now refuse to account to this plaintiff for or in regard

to any of said property or of said stock, or to ac-

count to this plaintiff for any of the expenditures or

disbursements made by him on behalf of said copart-

nership, or to allow this plaintiff to have any in-

formation as to the matters and things that have oc-

curred in connection with the development and im-

provement of said copartnership property since the

obtaining of the said option from the said Gilbert,

and wholly refuses to recognize this plaintiff as a

party in interest in said property or as his copartner,

but did then, ever since has, and does now falsely

assert that the only connection that the plaintiff ever

had with the said property was that of an employee of

the said Alaska Perseverance Mining Company.

17.

That by reason of the facts herein alleged, and

by reason of the fact that all the labor, money or con-

sideration whatsoever for said mining properties

herein referred to were paid or furnished by said

plaintiff and the said Sutherland, and not by the said

Alaska Perseverance Mining Company, the said

Alaska Perseverance Mining Company became, and

from the facts hereinbefore alleged, said corporation

now is, and has been since its organization and in-

ception, the mere trustee, holding the bare legal title

to all of the said properties in trust for the use and
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benefit of this plaintiff and the said W. J. Sutherland,

as such copartners, and not otherwise.

18.

That at the time the said Sutherland and the plain-

tiff entered into the said copartnership and contract

the said Sutherland did not have and has not now

any expert knowledge of the development of mining

property or the value of the same before develop-

ment, and did rely wholly upon the expert knowledge

and opinion of the plaintiff as to the value of said

Gilbert mines, and did, as plaintiff believes, enter

into the said contract of partnership with the plain-

tiff with the then intent of promoting and selling said

mines, when developed and demonstrated by the

plaintiff, but when plaintiff had demonstrated the

said additional and valuable and rich ore-bodies by

discovery and by his explorations fixed the value of

said properties at millions of dollars, the said Suth-

erland conceived the wicked design of so manipulat-

ing said properties as to make way with all inter-

ests of the plaintiff in the same and to wrongfully

acquire all of the plaintiff's said interests and all of

the profits of the plaintiff's discoveries and develop-

ments and to avoid said copartnership, and to that

end did, as plaintiff is informed and believes and so

alleges the fact to be, upon the faith and credit of said

stock so in his possession, the property of said copart-

nership as aforesaid, borrow money from money

loaners in London, England, markets and elsewhere

thousands of dollars to be paid out of the first mill

runs of said mine, it being the intention of said Suth-



W, J. Sutherland et al. 23

erland to so borrow sufficient funds to put such mill

in operation and then from the products of bullion

extracted from the ores of said mines, repay said

indebtedness, and then releasing said stock so held as

such security by such creditors, sell the same to pur-

chasers in the money markets of said London and

elsewhere and retain all of the proceeds of such sale

and remain with the same in England, and thus

wholly defraud this plaintiff out of all interests in

said property, and wholly appropriate to his own use

all of the property of said copartnership, and that at

all of the times that said mining experts were visiting

said mines and sampling the same they were not, as

was falsely represented by said Sutherland to plain-

tiff, so doing in the interest of prospective purchas-

ers, but were so doing for the purpose of represent-

ing the values of said mines to persons from whom
said Sutherland was borrowing money for the pur-

pose of carrying out his said scheme to cheat and

defraud this plaintiff out of his partnership interests

in said mines ; and that at none of said times was the

said Sutherland attempting to sell said mines, and all

his representations to plaintiff in that behalf were

false and made for the purpose of cheating and de-

frauding the plaintiff.

19.

That so soon as the said Sutherland had so obtained

the possession of said mining property, he did,

through John R. Mitchell, as superintendent thereof,

commence with great activity to rush to completion a

one hundred stamp-mill upon said property and to
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stope and get ready for milling and extracting the

gold, silver and lead therefrom, thousands of tons of

the most valuable ores in said mines, both in said

Gilbert group and in said discoveries so made by the

plaintiff, to to propose to put said mill in operation

and reduce to bullion the said ores, and did during all

of said times purposely remain out of the jurisdiction

of said Alaska and the United States of America and

avoid all process of the courts therein in any action

whereby the copartnership interests and ownership of

the plaintiff in said mines could be determined and

established.

20.

That notwithstanding the great activity of the said

Sutherland in attempting to complete said mill and

extract the bullion from said ore after said dispos-

sessing of plaintiff from possession of said mines, the

plaintiff with his counsel, in July, 1905, having there-

tofore served upon said Alaska Perseverance Mining

Company a copy of the contract and memorandum

of partnership hereinbefore alleged, made demand

upon said company for recognition of his right as a

copartner in and to all of the property held by said

corporation Alaska Perseverance Mining Company,

and was so urgent in the prosecution of his claim

against said Sutherland and the said Alaska Perse-

verance Mining Company under said contract of

copartnership, and for an accounting, that it became

evident to said Sutherland and to the said Alaska

Perseverance Mining Company, constituted as afore-

said, that the plaintiff would, before they could accom-
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plish the said mill-run in July, 1906, was, about to

procure the appointment of a receiver for said min-

ing property to conserve the same pending a disso-

lution and lining up of said copartnership and the

accomplishing of an accounting thereunder between

the plaintiff and the said Sutherland and the Alaska-

Perseverance Mining Company, did then and there,

for the purpose of preventing said action on the part

of the plaintiff, and for the purpose of procuring

additional time and in order to accomplish said pur-

pose to so cheat and defraud the plaintiff out of all

interest in said property, and for the purpose of

permitting the said Sutherland to come within the

jurisdiction of the courts of the United States with-

out being served with process and suit by plaintiff

for an accounting and dissolution of partnership,

and in order to permit the said Sutherland to visit

this jurisdiction in furtherance of his wrongful pur-

pose and scheme without being served with process,

did induce the plaintiff thru his said counsel to

meet said Sutherland at Vancouver, B. C, out of the

jurisdiction of all United States courts for the alleged

purpose of making a settlement with said Sutherland

on the part of the plaintiff, and the said trustee, the

Alaska Perseverance Mining Company and said

Joseph T. Gilbert and of and for the plaintiff's inter-

ests in said mining property under said contract and

copartnership, and that plaintiff, not recognizing that

said offer by said Sutherland was a trick and artifice

to further his said wrongful and fraudulent scheme

and purpose, which in fact the same was, and believ-
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ing that said proposition was made by said Suther-

land in good faith, in good faith himself did consent

and send his counsel to said Vancouver, and that at

said Vancouver in said July, 1906, the said Suther-

land with the presence and acquiescence of said Peter

P. Pope, as alleged secretary of said trustee, Alaska-

Perseverance Mining Company, and said Sutherland,

as president thereof, and as an individual and as

plaintiff's copartner, and claiming to represent the

said Joseph T. Gilbert, did enter into a contract in

writing with plaintiff's counsel G. C. Israel, duly

qualified and appointed in writing as attorney in fact

for this plaintiff, whereby the said Sutherland under-

took and agreed for and on behalf of himself and as

well the Alaska Perseverance Mining Company, and

iiaid Joseph T. Gilbert, to pay to plaintiff in settle-

ment and compromise of all of plaintiff's said claims

under said contract the sum of sixty thousand dol-

lars ($60,000.00), to be paid in two equal payments.

The first payment to be made on December 15th, 1906,

and the second payment to be made on February 20th,

1907, at the banking-house of Dexter Horton & Com-

pany in Seattle, State of Washington, and did re-

quire and provide in said contract that all pending

and contemplated litigation against said Sutherland

or said Alaska Perseverance Mining Company by

plaintiff should be abated and remain in statu quo

until such date.

21.

That at said time said Sutherland was so positive

in his promises that he should make payments at said
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specified times, that plaintiff's said attorney in fact

believed the same, and relied upon the same, and en-

tered into the said contract on behalf of plaintiff with

said Sutherland, and covenanted and agreed under

penalties to abate all actions on said contract against

said Sutherland and said Alaska Perseverance Min-

ing Company, pending said first payment, and did so

do.

22.

That upon the accomplishing of said contract with

said plaintiff said attorney in fact by the said Suth-

erland, he, said Sutherland, with said reputed officers

of said Alaska Perseverance Mining Company, at

once, in July, 1906 came into the jurisdiction of the

United States for the first time since the date of said

Sutherland repudiation of said copartnership an,d

the dispossession of plaintiff from said mining prop-

erty went to said mines and employed all available

mill builders, mill men and carpenters and min-

ers, sought to rush said mill to completion and

to begin the milling of the ores of said mine,

so as to accompKsh a mill run of at least sixty

days before the annual freeze-up occurring m
Alaska would prevent the further operating of the

mill until the annual spring thaw, and that said Suth-

erland would have accomplished his said intention

had not the devastating earthquake and fires in San

Francisco, California, prevented him from obtaining

all the necessary mill machinery and appliances

necessary to the operating of said mill before the

coming of the said annual freezing.
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23.

That after the making of said contract with the

said Sutherland by plaintiff's said attorney in fact

and the agreeing to abate all actions against said

Sutherland and the said Alaska Perseverance Mining

Company pending said payment to be made on the

said 15th day of December, 1906, plaintiff learned

and now alleges from such information that the said

John R. Mitchell so soon as he had come into posses-

sion of said mines as aforesaid, acting under the in-

structions of the said Sutherland, had commenced

and continuedmining and stoping and sttoring therein

the most valuable and richest ores in said mine

ready to be brought therefrom and crushed in said

mill when the same should be ready to operate, and

had at the time the said Sutherland negotiated said

contract with plaintiff's attorney in fact for abate-

ment of actions aforesaid, vast quantities of such

valuable ore concealed in said mine, ready to be

milled and of sufficient quantity and value to pay all

the money so borrowed by said Sutherland and the

cost of said Gilbert group, and that said Sutherland

was only prevented from so doing and obtaining such

money before the said 15th day of December, 1906,

by the failure to get said mill ready to run as afore-

said, and that said Sutherland now has said ore in

said mine so ready for such mill run, and plaintiff

alleges that had said Sutherland succeeded in making
said mill run, he would, while plaintiff was so pre-

vented from taking further action against him by
virtue of said contract of compromise settlement,
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made said mill run and taken such clean-up there-

from and released said stock from its said collateral

pledge and security and then sold the same to inno-

cent purchasers and gone and kept beyond the juris-

diction of all United States Courts, and by such acts

cheated and defrauded the plaintiff out of all inter-

ests in said property, and that in making the said

contract aforesaid of abatement and promise of pay-

ment on the part of said Sutherland, was with such

fraudulent design upon his part, and that at the time

of making the same he had no intention of carrying

out or attempting to carry out the same, but that the

same was a fraud and deception on his part in order

to gain time and to carry his fraudulent purpose into

effect, and that he now intends, and if so permitted to

do, he will carry said purpose into effect and wholly

defraud the plaintiff out of all of his interests in said

property in the manner above alleged.

24.

That in the first part of December, 1906, the said

Sutherland thru his agents and attorneys again

sought from plaintiff and his attorney in fact further

time and an extension for the making of said Decem-

ber 15th payment and solicited a meeting with him

at said Vancouver on December 23d, 1906, but that

plaintiff refused to consider said proposition, and

notified said agents and attorneys that if said pay-

ment was not made on said December 15th, 1906, that

plaintiff's said attorney in fact would on the 16th

day of December, 1906, declare said contract for-

feited and ended and proceed to a protection of the
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plaintiff's rights in the premises by legal action, and

that thereupon the said Sutherland failed and re-

fused to make said payment, and remained out of

the jurisdiction of the United States, and has from

then until the date of the drawing of this bill (April

1st, 1907) so remained out of the jurisdiction of this

court, and that on said 16th day of December, 1906,

plaintiff did declare a forfeiture of said contract by

reason of the breach thereof by said Sutherland.

That by the terms of said contract and agreements

of settlement before alleged, it was therein provided

that upon failure of said Sutherland to make said

payments as therein stipulated, the same should be

of no force and effect as to any of its terms, condi-

tions or covenants, save and except a certain forfeit-

ure therein provided personal to the said W. J. Suth-

erland as an individual, and that said statu quo

should be ended and determined and the said parties

restored to the original condition and situation that

they occupied prior to the making of said agreement

for settlement, and that immediately after the said

20th of February, 1907, and the making of forfeiture

by said Sutherland and Alaska Perseverance Mining

Company under said agreement, and at the first term

of this court in this jurisdiction begun and held in

April, 1907, to wit, at the time of the filing of the

original bill therein, plaintiff did come into this jur-

isdiction and file his complaint herein, and that he

was prevented from so doing prior to said time and

after his discovery of the said conspiracy between
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the said Alaska Perseverance Mining Company, by

reason of the facts before alleged.

25.

By reason of the facts herein alleged and in truth

the said defendant Sutherland and this plaintiff are

joint owners as copartners in all of the mining claims,

mining locations, real property, personal property^

franchises, rights of way, water rights, goods, wares,

chattels, now in the District of Alaska or elsewhere

held in the name of or asserted to be owned by the

Alaska Perseverance Mining Company, and this

plaintiff entitled under the terms of said copartner-

ship with the said Sutherland to one-third of all of

the profits in money, bonds or stocks received or ac-

quired thru any of the stock of the Alaska Perse-

verance Mining Company, trustee as aforesaid, so

issued to the said W. J. Sutherland, and that said

W. J. Sutherland has refused as aforesaid to recog-

nize this plaintiff as a joint owner and copartner

therein or to account to this plaintiff for any portion

of the same or for any stocks, bonds or money re-

ceived from the same or on faith of the same, and

that all of said property, real and personal, that has

been acquired thru the joint efforts of the said plain-

tiff and the said Sutherland as such copartners and

wholly upon the faith and credit of the original min-

ing property as so secured from the said Gilbert in

manner as aforesaid, and upon its accretions and en-

hanced values by reason of the development thereof.

26.

That the said copartnership property consists of
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the mining claims aforesaid, and as well certain water

rights and a large amount of mill and mining machin-

ery, compressors, drills, mining tools, mining equip-

ments, boarding-house equipments, cars, wagons,

horses, harness and chattels incident to the operation

of a mine and of the value of thousands of dollars,

but that plaintiff is unable to furnish a schedule of

such personal property, chattels, goods, tools,

machinery, etc., for the reason that he has as afore-

said been excluded from the said property and has

never been furnished by his said copartner, the said

defendant Sutherland, with any list of said prop-

erty, nor the cost of the same, or any accounting

in relation thereto.

27.

That as before alleged, the said defendant Suther-

land since his exclusion of plaintiff from said mine

and his repudiation of the copartnership existing be-

tween them, has caused vast quantities of ore and

of a value that plaintiff believes to exceed $200,000.00,

to be mined in the said mines and gotten ready for

milling and reduction to bullion, and that said

Sutherland is now bending every energy to and in-

tends to mill said ore and to take the proceeds there-

from and remove the same from the jurisdiction of

this Court.

28.

That said mining tools and a greater portion of

said mining machinery and said mining equipments,

cars, horses, wagons, harness, etc., are of a char-

acter that may be at any time reduced to sale and
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disposal by the said Sutherland and the proceeds

thereof removed from the jurisdiction of this Court.

29.

The plaintiff desires an accounting and a dissolu-

tion of the partnership existing between himself and

the said Sutherland in the said mining property

known as and called the Alaska Perseverance Mines

and hereinbefore described, and consisting of the

claims specified as the Gilbert group and the claims

discovered and located by the plaintiff, together

with the mill thereon situated and the attendant and

accompanying personal property, which said prop-

erty is of the value of more than two million dollars

and many times greater than the indebtedness that

has been created against it by the said Sutherland,

and which is now owned by said property and the

said copartnership, for moneys borrowed upon its

faith and credit. That the said Sutherland has

wholly repudiated his said copartnership with the

plaintiff in said property and the said conltract and

is falsely fraudulently claimed to be the sole owner

of said property.

30.

That it is the intent and purpose of the said

Sutherland to cheat and defraud the plaintiff out

of all his interest, title, and profits in said property

by the means and m'ethods herein alleged and other-

wise.

31.

That if said property is allowed to longer remain
in the possession and under the control of said Suth-
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erland under the guise of principal stockholder of

said Alaska Perseverance Mining Company, he will

carry into effect his purpose herein alleged, and be-

fore plaintiff can accomplish an accounting in and

recognition of said copartnership will have in the

manner herein alleged paid all the present indebted-

ness on said property and put the same beyond the

reach of the plaintiff or any judgment rendered by

this Court, or any court in that behalf, by releasing

and disposing to innocent purchasiers of the Alaska

Perseverance Mining Company stock as aforesaid,

and that said Sutherland will continue to in person

remain ojt of the jurisdiction of this Court or of

any court of the United States and will continue to

manipulate, control, and dispose of said property as

and in the name of the Alaska Perseverance Mining

Company.

32.

That the said Alaska Perseverance Mining Com-

pany, as trustee for this plaintiff and said Suther-

land in the premises, has become false and derelict

to the interest of this plaintiff, and is conspiring and

at all of the times hereinbefore mentioned has con-

spired with and aided the said Sutherland in an at-

tempt to cheat and wrong this plaintiff out of his

interest in said property as such copartner with

said Sutherland as aforesaid, and in aiding the acts

of the said Sutherland as herein alleged.

33.

That plaintiff is without plain, speedy or adequate

remedy at law, and is wholly without remedy for
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the protection of his property and the fruits of his

labor and industry save from the equity power of

this Honorable Cou'rt in his behalf directed, and

that if such aid and equity be denied him, said

Sutherland by and thru and with the aid of said

derelict trustee, the Alaska Perseverance Mining

Company, will wholly cheat and defraud the plain-

tiff out of his said property and copartnership in-

terest in manner as aforesaid, and plaintiff suppli-

cates the protection of the strong arm of the Chan-

cellior of this Court in his aid and behalf.

34.

That the plaintiff is in truth and in fact a one-

third owner in and to all of the said mining claims,

rights, and personal property herein described, and

entitled upon dissolution of the copartnership be-

tween himself and the said Sutherland as herein al-

leged to have partitioned to him, after the payment

of the debts so created upon the said properties by

the said Sutherland, all of the said one-third interest

in and to the said real estate and personal property.

35.

That it is necessary for the purpose of preventing

the said W. J. Sutherland from disposing of the said

stock of the Alaska Perseverance Mining Company
as aforesaid, and placing the same in the hands of

innocent purchasers, that the same be by order of

this Court empounded and taken into the custody of

this Court subject to the hypothecations and col-

laterals to which the same has been subjected in the

hands of such persons as may hold the same, and
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that all of the said stock as aforesaid in the hands

or possession of the said Sutherland may be em-

pounded and taken into the possession of this Court

and from the custody and control of th^ said Suther-

laiiid.

36.

That it is necessary that all of the indebtedness

due and unpaid upon the said property as aforesaid

be discovered and marshaled, and the said indebted-

ness paid and discharged by and with and upon the

faith of the said properties, so that the same may

be partioned upon the dissolution of the partner-

ship herein.

Wherefore the plaintiff prays the orders, judg-

ments and decrees of this Honorable Court:

1. That the said Alaska Perseverance Mining

Company, by its officers and Board of Directors, be

required to surrender into the possession of this

Court the stock book, and all the books and docu-

ments by it or them held relating to or connected

with the said properties so represented by them as

trustee aforesaid.

2. That the Court do forthwith nominate and ap-

point a receiver herein to take charge and control

of all of the said mining properties, mines, mills and

machinery, and real and personal property of every

kind and character situated at Juneau, Alaska, and

at Silver Bow Basin in said Alaska, standing or

being in the name of the Alaska Perseverance Min-

ing Company, and as well all personal property and

machinery in transit or which may hereafter be re-
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ceived at said Juneau in such name; that the same

and all thereof be held in the exclusive possession

of the said receiver, and the said mine and mill, if

operated by the said Sutherland or the said Alaska

Perseverance Mining Company, be operated under

the immediate control of the said receiver, and that

all moneys, bullion, or values extracted from said

mines pending an adjudication of the dissolution of

the copartnership herein, be held by said receiver

and applied to the payment of debts lawfully created

by the said Sutherland upon said properties as afore-

said after the same shall have been marshaled and

until the same have been fully paid, and thereafter

any surplus remaining be held for distribution upon

the accounting and dissolution of the copartnership

herein alleged.

3. That an order be granted herein empounding

all of the stock of the said Alaska Perseverance Min-

ing Company in the hands of 'all persons holding

the same by hypothecation or collateral pledge pend-

ing payment and discharge of the debt upon which

the same was hypothecated or coUateraled, and as

well lall stock held or standing in the name of the

said W. J. Sutherland pending the dissolution of

the copartnership herein and an accounting herein,

and that an order and citation be granted and issued

herein directing and commanding the defendant, the

Alaska Perseverance Mining Company, to bring into

this court and to surrender to the said receiver all

records, books, and documents of said company, in-
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eluding its stock book, subscriptions book and stock

certificaite book.

4. That a discovery, accounting and marshaling

may be had of all debts created by the said Suther-

land for and on behalf of said properties and now

unpaid on said properties, and the product of said

mill submitted to the payment and discharge of said

debts.

5. That an accounting may be had herein between

this plaintiff and the defendant W. J. Sutherland

and the trustees, the Alaska Perseverance Mining

Company, and that the trusteeship of the said Alaska

Perseverance Mining Company be annulled and set

aside, and an accounting had between the plaintiff

and the said Sutherland.

6. That a dissolution of the copartnership exist-

ing between the said Sutherland and the plaintiff

herein may be decreed, and all the remaining prop-

erty of the said copartnership after the marshaling

and payment of the debts aforesaid, be partioned,

divided and set aside to the plaintiff and the said

W. J. Sutherland in amount as fixed by their said

copartnership and memoranda of agreement there-

unto.

7. That the plaintiff may have such other and

further relief as may be just and equitable in the

premises and judgment for his costs and disburse-

ments herein.

J. A. HELLENTHAL and

G. C. ISRAEL,

Attorneys for Plaintiff.
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United Sitates of America,

District of Alaska,—ss.

Charles H. Pearce, being first duly sworn accord-

ing to law, deposes and says that he is the plaintiff

in the above-entitled cause of action; that he has

read the foregoing amended complaint and knows

the contents thereof, and that the same is true as he

rerily believes.

CHARLES H. PEARCE.
Subscribed and sworn to before me this 18th day

of June, 1907.

C. M. SUMMERS,
Notary Public in and for Alaska.

Receipt of two copies and due service of the with-

in 3d am'd complaint admitted this 18th day of June,

1907.

JNO. R. WINN,
One of the Attorneys for Defendants.

[Endorsed] ; No. 615-A. In the District Court

for the District of Alaska, Division No. 1, at Juneau.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland,

et al.. Defendant. Third Amended Complaint. Filed

Jun. 18, 1907. C. C. Page, Clerk. By E. W. Pettit,

Asst. J. A. Hellenthal and G. C. Israel, Attorney

for Plaintiff. Office : Juneau, Alaska.
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In the District Court for the District of Alaska^ Divi-

sion No. 1,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY, (a Cor-

poration),

DefendaG't^.

jSummons.

To Alaska PerseverWce Mining Company, a Cor-

poration, and W. J. Sutherland, Defendants.

Greeting

:

In the Name of the United States of America.

You are hereby commanded to be and appear in the

above-entitled court, holden at Juneau, in said Di-

vision of said District and answer the complaint

filed against you in the above-entitled action within

thirty days from the date of the service of this sum-

mons and a copy of the said complaint upon you,

and if you fail so to appear and answer, for want

thereof the plaintiff will take judgment against you

and will apply to the Court for the relief demanded

in said complaint, a copy of which is served herewith.

And you, the United States Marshal of Division

No. 1, of the District of Alaska, or any deputy are

hereby required to make service of this summons
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upon ithe said defendant and each of them as by law

required and you will make due return hereof to

the Clerk of the Court within forty days from the

date of delivery to you with an indorsement hereon

of your doings in the premises.

In witness whereof I have hereto set mv hand and

affixed the seal of the above Court this 29th day of

April, A. D. 1907.

[Seal of District Court] C. C. PAGE,
Clerk.

By A. W. Fox,

Deputy.

Marshars Return on Summons.

United States of America,

District of Alaska,

Division No. 1,—ss.

I hereby certify that I received the within sum-

mons on the 29th day of April, 1907, and that I

served the same a>t Juneau, Alaska, on the 29th day

of April, 1907, upon the within named W. J. Suther-

land, by delivering to the said W. J. Sutherland a

copy thereof together with a copy of the complaint

in said action, prepared and certified by G. C. Israel,

attorney for the plaintiff, to the within named W. J.

Sutherland personally. I further certify that I

served the within summons on the within named

Alaska Perseverance Mining Company by delivering

a copy thereof together with a copy of the complaint

in said action prepared and certified by G. C. Israel,

attorney for the plaintiff", to John R. Mitchell, agent
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for the said Alaska Perseverance Mining Company

personally ; the said John R. Mitchell being the per-

son designated by the said Alaska Perseverance Min-

ing Company, upon whom service of process may be

made in all causes of action arising against in said

Division and District, and he having filed his written

consent to act as such agent as provided by law.

Dated at Juneau, Alaska, April 29th, 1907.

Marshal's Fees: 2 services, $6.00.

Fees paid by G. C. Israel, attorney for the plain-

tiff.

JAMES M. SHOUP,
U. S. Marshal.

By H. L. Faulkner,

Office Deputy.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No.

1. Charles H. Pearce, Plaintiff, vs. W. J. Suther-

land and the Alaska Perseverance Mining Co., a

Corporation, Defendants. Summons. Filed Apr.

29, 1907. C. C. Page, Clerk. By E. W. Pettit, Asst.
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In the District Court for the District of Alaska, Di-

vision No, 1, at Juneau,

No. 615-A.

CHARLES H. PBARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING CO. (a Corporation),

Defendants.

Demurrer of W. J. Sutherland to Plaintiff's Third

or Last Amended Complaint.

Comes now W. J. Sutherland, one of the defend-

ants in the above-entitled action, and demurs to the

third or last amended complaint of plaintiff herein

and for groimds of such demurrer said defendant,

for himself, alleges as follows

:

I.

That it appears upon the face of said third or last

amended complaint served herein that there is a

misjoinder of causes of action attempted to be stated

therein in this, that said plaintiff by said third or

last amended complaint seeks to join in an action

against the defendant W. J. Sutherland for the dis-

solution of an alleged copartnership between plaintiff

and said W. J. Sutherland, and for an accounting

therein with an alleged cause of action against a for-

eign corporation to take its property from its posses-
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sion and control, marshal its assets and distribute the

same by the decree of this court.

II.

That it appears upon the face of said third or last

amended complaint, that this court has no jurisdic-

tion of the subject matter of this action, so far as the

defendant W. J. Sutherland is concerned, in this, that

the subject matter upon which said suit is based is a

contract made and to be performed within the State

of New York by nonresidents, both plaintiff and de-

fendant, of this district.

III.

That there is a misjoinder of parties defendant in

this, that the Alaska Perseverance Mining Company

is improperly joined as a party defendant with the

defendant W. J. Sutherland.

IV.

That several causes of action have been improperly

united and the same not separately stated or set forth

in the said third or last amended bill of complaint

herein.

V.

That said third or last amended complaint does

not state facts sufficient to constitute a cause of

action against this defendant, or entitle the plaintijff

to the relief demanded therein, or any relief whatso-

ever, and particularly in this:

(a) Because the alleged contract of partnership

set out in said last amended complaint is too vague,

uncertain and indefinite as to its terms, subject mat-

ter, duration and purposes to be construed or en-

forced and is in fact meaningless.
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(b) The said contract, if it has any meaning at

all, is a contract that by its terms provides for a di-

vision of net profits to be earned by the parties in

disposing of mining properties, and it is not shown

that any profits have been earned or that there is

anything to divide.

(c) Said third or last amended complaint seeks

to recover an interest in certain mines, mining rights

and property, and shows upon its face that such

mines, mining rights and property belong to the

Alaska Perseverance Mining Company, and that

neither the plaintiff nor this defendant has any inter-

est therein.

(d) Said third or last amended complaint shows

upon its face that this defendant has expended large

sums of money upon the properties mentioned in

said complaint and in paying for the same and in

carrying out the enterprise referred to in the contract

sued upon and that plaintiff has never contributed

anything towards the same, and plaintiff nowhere

offers to do equity by contributing his part of such

money, but merely asks the court to seize and sell

the fruits of this defendant's efforts and disburse-

ments upon the hypothesis that the same can be made

to realize sufficient to repay such expenses and leave

a profit to be divided with the plaintiff, but fails to

offer any relief to this defendant if plaintiff's hopes

of a profitable sale are not realized.

(e) Said third or last amended complaint shows

upon its face that the plaintiff is guilty of laches in

the assertion of his rights or pretended rights there-
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under, and that the claim is stale, and of such a nature

that a court of equity will not, in view of the facts

alleged and stated therein, grant the plaintiff the

relief demanded or any relief whatever.

(f ) Said third or last amended complaint shows

plaintiff's claim is inequitable and wholly without

adequate consideration, or any consideration, unjust

and unconscionable.

VI.

That it appears upon the face of said third or last

amended complaint and from the facts alleged

therein that the said plaintiff has not commenced his

action within the time limited by law or by the stat-

utes of the District of Alaska as prescribed in Car-

ter's Annotated Code of the Laws of Alaska.

Wherefore, the said defendant W. J. Sutherland

prays to be hence dismissed without day, together

with his costs laid out, paid and expended in that

behalf.

MALONY & COBB,
JNO. E. WINN,
FEANK M. STONE,
E. F. LAFFOON,

Attorneys for Defendant W. J. Sutherland.

[Endorsed]: Original. 615-A. In the District

Court for the District of Alaska, Division No. 1, at

Juneau. Charles H. Pearce, Plaintiff, vs. W. J. Suth-

erland et al.. Defendants. Demurrer of Defendant

Sutherland to Third or Last Amended Complaint.

Filed Jun. 25, 1907. C. C. Page, Clerk. Jno. E.

Winn, Newark L. Burton, Attorneys for .

Office : Juneau, Alaska.
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Due service of a copy of the within demurrer is

admitted this 25 day of June, 1907.

J. A. HELLENTHAL,
C. C. ISRAEL,

Attorney for Plff.

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKi^ PERSE-
VERANCE MINING CO. (a Corporation),

Defendants.

Demurrer of Alaska Perseverance Mining Company,

a Corporation, to Plaintiflf^s Third Amended

Complaint.

Comes now the Alaska Perseverance Mining Co.,

a corporation, one of the defendants in the above-

entitled action, and demurs to the third or last

amended complaint of plaintiff herein and for

grounds of such demurrer said defendant, for itself,

alleges as follows:

I.

That it appears upon the face of said third or last

amended complaint served herein that there is a

misjoinder of causes of action attempted to be stated

therein in this, that said plaintiff by said third or

last amended complaint seeks to join an action

against the defendant, W. J. Sutherland, for the dis-
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solution of an alleged copartnership between plain-

tiff and said W. J. Sutherland and for an accounting

therein with an alleged cause of action against a

foreign corporation to take its property from its

possession and control, marshal its assets and dis-

tribute the same by the decree of this Court.

II.

That it appears upon the face of said third or last

amended complaint herein that this Court has no jur-

isdiction of the said defendant, the Alaska Persever-

ance Mining Co., so far as the subject matter of this

suit is concerned, in this, that it appears upon the

face of said third or last amended complaint that the

said defendant, the Alaska Perseverance Mining Co.,

is a corporation duly organized and existing under

and by virtue of the laws of the State of New York

;

while the acts of the said corporation sought to be

attacked by said third or last amended complaint

herein, and from which acts relief is sought in this

action, which acts are alleged to be illegal and void,

and therefore if the said corporation defendant is

subject to the courts of any jurisdiction for the rem-

edy thereof, it v^ould be of its home state, to wit, the

State of New York, that is to say, that this Court has

no jurisdiction, as aforesaid, in this, that said third

or last amended complaint seeks to divest the defend-

ant, the Alaska Perseverance Mining Co., of its en-

tire property, empound its stock and wind up its bus-

iness on the ground that this defendant is not a bona-

fide corporation, but was organized as a subterfuge

for the carrying on of a business of an alleged co-
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partnership and is alleged to hold its property in trust

for such alleged copartnership, while the complaint

shows that said defendant was and is organized under

the laws of the State of New York, and the courts of

said State, and not this Court, have jurisdiction to

inquire into and pass upon the matters alleged as the

subject matter of this suit.

III.

That it appears upon the face of said third or last

amended complaint that there is a misjoinder of

parties defendant in this, that the defendant, the

Alaska Perseverance Mining Company, is improp-

erly joined as a codefendant herein with W. J. Suth-

erland.

IV.

Said third or last amended complaint does not

state facts sufficient to constitute a cause of action

against this defendant. And without waiving any

other ground hereunder, this defendant specifies

particularly the following specifications of demur-

rer:

1. Said third or last amended complaint shows

that plaintiff's claim is stale and plaintiff has been

guilty of laches in the commencement and prosecu-

tion of his pretended cause of action.

2. Said third or last amended complaint shows

that plaintiff is estopped to assert any of the matters

or things in said complaint alleged against this de-

fendant, for the reason that the matters and things

complained of in said third or last amended bill of

complaint are shown to have transpired while the
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plaintiff himself was a director and superintendent

of this defendant corporation, and all said matters

so complained of were had with his knowledge, con-

sent and active procurement.

3. Said third or last amended complaint shows

that the plaintiff has no equity whatever in any of the

property of this defendant, he not having contrib-

uted anything towards the capital stock of this de-

fendant nor paid anything on the purchase price of

the properties now owned by defendant and which

plaintiff is seeking to have adjudged the partnership

property of himself and the defendant Sutherland.

4. Said third or last amended complaint shows

chat the contract and transactions upon which plain-

tiff claims relief were fraudulent and void, against

public policy, and not such a contract and transaction

as a court of equity will lend its aid towards enforc-

ing, for the reason that plaintiff, as agent of one

Joseph T. Gilbert for the sale of the mines and

mining claims now owned by this defendant, alleges

that he became a secret purchaser thereof, without

the knowledge of his principal, and for the purpose

of speculating in such property at the expense of his

principal.

5. There are no facts alleged showing any equities

whatever in the bill, or that the plaintiff has any

right to any relief in the premises.

6. Said third or last amended bill shows that

plaintiff's claim is without consideration, unjust, in-

equitable, and unconscionable.

7. Said third or last amended complaint shows

upon its face that plaintiff's alleged rights in the
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premises are based upon a contract alleged to be a

contract of partnership between himself and the de-

fendant, W. J. Sutherland, which said contract upon

its face is too vague, uncertain and indefinite in its

terms, or as to its subject matter, duration and pur-

poses to be construed or enforced, and is in fact

meaningless ; that by its terms, if it has any meaning

at all, it is a contract that provides for a division of

net profits to be earned by the plaintiff and defend-

ant Sutherland in disposing of mining properties, but

does not allege that any profits have been earned by

the plaintiff and the defendant Sutherland under

said contract or that there is anything to divide.

8. That said third or last amended complaint in

so far as it seeks to divest this defendant of the title

to certain mining claims alleged to have been located

for it and in its name by the plaintiff, shows upon its

face that such locations were made by the defendant

itself by and through the plaintiff as its servant and

superintendent and while he was receiving a monthly

salary from this defendant for such services.

V.

That it appears upon the face of said third or last

amended complaint and from the facts alleged

therein that said plaintiff has not commenced his

action within the time limited by law or by the stat-

utes of the District of Alaska as prescribed in Car-

ter's Annotated Code of the laws of Alaska.

Wherefore, the said defendant, the Alaska Perse-

verance Mining Co., prays to be hence dismissed
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without day, together with its costs laid out, paid

and expended in that behalf.

MALONY & COBB,
JNO. R. WINN,
PRANK M. STONE,
R. P. LAFFOON,

Attorneys for Defendant, the Alaska Perseverance

Mining Co.

Due service of a copy of the within demurrer is

admitted this 25 day of June, 1907.

J. A. HELLENTHAL,
and a. C. ISRAEL,

Attorneys for Plff.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No.

1, at Juneau. Charles H. Pearce, Plaintiff, vs.

Alaska Perseverance Mining Co. et al.. Defendants.

Demurrer of Defendant Alaska Perseverance Min-

ing Co. to Third or Last Amended Complaint. Filed

Jun. 25, 1907. C. C. Page, Clerk. John R. Winn,

Newark L. Burton, Attorneys for .

Office : Juneau, Alaska.
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In the District Court for Alaska^ Division No. 1,

at Juneau.

No. 615-A.

C. H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND et al.,

Defendants.

Order Sustaining Demurrer of W. J. Sutherland to

Third Amended Complaint, etc.

This cause came on to be heard on the 25th day

of June, 1907, upon the demurrer of the defendant,

W. J. Sutherland, to the third amended complaint

of the plaintiff, and was submitted to the Court with-

out argument, the identical questions raised having

heretofore been fully argued by counsel, and passed

upon by the Court on the demurrer to the plaintiff's

second amended complaint ; and the Court being now
fully advised in the premises is of the opinion that

the law is for the defendant.

It is, therefore, considered by the Court, and it is

so ordered, that said demurrer be, and the same is

hereby in all things sustained ; to which ruling of the

Court the plaintiff then and there, by his counsel, ex-

cepted, and said exception is allowed. And there-

upon the plaintiff, by his counsel, in open court stated

that he elected not to amend, but stood upon said



54 Charles H. Pearee vs,

third amended complaint. It is therefore further or-

dered that a final decree dismissing said cause be

entered herein as to said defendant, W. J. Suther-

land, to all of which plaintiff excepts, and his excep-

tion is allowed.

JAMES WICKERSHAM,
Judge.

O. K. form.—ISRAEL.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

C. H. Pearee, Plaintiff, vs. W. J. Sutherland et al.,

Defendant. Order Sustaining Demurrer of W. J.

Sutherland. Filed Jun. 26, 1907. C. C. Page, Clerk.

By E. E. Robertson, Asst. Malony & Cobb, Attor-

neys for Defendants. Office : Juneau, Alaska.

In the District Court for Alaska, Division No, 1,

at Juneau,

No. 615-A.

C. H. PEARCE,

vs.

W. J. SUTHERLAND et al.,

Plaintiff,

Defendants.

Order Sustaining Demurrer of The Alaska Perse-

verance Mining Company to Third Amended

Complaint, etc.

This cause came on to be heard on the 25th day of

June, 1907, upon the demurrer of the defendant, the

Alaska Perseverance Mining Co., to the third
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amended complaint of the plaintiff, and was sub-

mitted to the Court without argument, the identical

questions raised having heretofore been fully argued

by counsel, and passed upon by the Court on the de-

murrer to the plaintiff's second amended complaint;

and the Court being now fully advised in the prem-

ises is of the opinion that the law is for the defendant.

It is therefore considered by the Court, and it is so

ordered that said demurrer be, and the same is hereby

in all things sustained ; to which ruling of the Court

the plaintiff then and there by his counsel excepted,

and said exception is allowed. And thereupon the

plaintiff, by his counsel, in open court stated that he

elected not to amend, but stood upon said third

amended complaint. It is therefore further ordered

that a final decree dismissing said cause be entered

herein as to said defendant, the Alaska Perseverance

Mining Co., to all of which plaintiff excepts, and his

exception is allowed.

JAMES WICKERSHAM,
Judge.

O. K. form—G. C. ISRAEL.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

C. H. Pearce, Plaintiff, vs. W. J. Sutherland et al.,

Defendants. Order Sustaining Demurrer of the

Alaska Perseverance Mining Co. Filed Jun. 26,

1907. C. C. Page, Clerk. By R. E. Robertson, Asst.

Malony & Cobb, Attorney for Defendants. Office:

Juneau, Alaska.
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In the District Court for Alaska^ Division No. 1,

at Juneau.

No. 615-A.

C. H. PEARCE,

vs.

W. J. SUTHERLAND et al.,

Plaintiff,

Defendants.

Final Decree of Dismissal.

This cause came on regularly for hearing on the

25th day of June, 1907, and thereupon came the plain-

tiff, by his attorneys, G. C. Israel and J. A. Hellen-

thal; came also the defendants, by their attorneys,

Messrs. R. F. Lafoon, Winn & Burton, and Malony

& Cobb ; and the Court having sustained the separate

demurrers of the defendants, W. J. Sutherland and

the Alaska Perseverance to the third amended com-

plaint of the plaintiff, and the plaintiff, by his coun-

sel, having in open court announced that he did not

desire to amend further, but elected to stand upon

said third amended complaint,

It is therefore considered by the Court and so or-

dered, adjudged and decreed that this cause be, and

the same is hereby dismissed, and that the defendants,

W. J. Sutherland and the Alaska Perseverance Min-

ing Co., do have and recover of and from the plain-

tiff, C. H. Pearce, their costs and disbursements in

this behalf incurred. For which let execution issue.
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To all of which the plaintiff, by his counsel, duly

excepted, and said exception is allowed.

JAMES WICKERSHAM,
Judge.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

C. H. Pearce, Plaintiff, vs. W. J. Sutherland et al.,

Defendants. Pinal Decree of Dismissal. Piled

Jun. 26, 1907. C. C. Page, Clerk. By R. E. Robert-

son, Asst. Malony & Cobb, Attorneys for Defend-

ants. Office : Juneau, Alaska.

In the District Court for the District of Alaska, Di-

vision No, 1, at Juneau,

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Bill of Exceptions.

Be it remembered that this cause came on regu-

larly on the 25th day of June further to be heard in

the settling of the pleadings and framing of the issues

herein, and the plaintiff, by permission of Court,

having filed his third amended complaint herein, on

said day came the defendants above named and filed

their motions to strike from said third amended com-

plaint as follows

:
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In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau,
.

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Motion on Behalf of W. J. Sutherland to Strike Out

Certain Portions of Third Amended Complaint

(in Bill of Exceptions).

Comes now the above-named defendant, W. J.

Sutherland, and as one of the defendants in the

above-entitled action, moves the above-entitled Court

to strike out from the third or last amended com-

plaint in the above-entitled action the following por-

tions thereof

:

All of paragraphs or subdivisions XX, XXI,
XXII, XXIII, and XXIV of said complaint, and

each and every of said paragraphs.

Said motion is made to strike all of said para-

graphs from said complaint and each separately ; and

said motion is made upon the pleadings, papers and

proceedings had and on file in this action and upon

the ground that the matter sought to be so stricken

from said third or last amended complaint and each
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and every part thereof is irrelevant and redundant

matter, and heretofore passed upon by this Court.

MALONY & COBB,
JNO. R. WINN,
F. M. STONE,
R. F. LAFFOON,

Attorneys for Defendant W. J. Sutherland.

[Endorsed] : 615-A. In the District Court, Dis-

trict of Alaska, Division No. 1. Chas. H. Pearce, vs.

W. J. Sutherland et al. Motion of W. J. Sutherland

to Strike. Filed Jun. 21, 1907. C. C. Page, Clerk.

By R. E. Robertson, Asst. Dep.

Received copy of the within motion this 21 day of

June, A. D. 1907.

J. A. HELLENTHAL and

G. C. ISRAEL,
Attorneys for Plaintiff.
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In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau,

Na 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Motion on Behalf of Alaska Perseverance Mining

Company to Strike Out Certain Portions of

Third Amended Complaint (in Bill of Excep-

tions).

Conies now the above-named defendant, the Alaska

Perseverance Mining Company, and as one of the

defendants in the above-entitled action moves the

above-entitled Court to strike out from the third

or last amended complaint in the above-entitled ac-

tion the following portions thereof

:

All of paragraphs or subdivisions XX, XXI,
XXII, XXIII and XXIV of said complaint and

each and every of said paragraphs.

Said motion is made to strike all of said para-

graphs from said complaint, and each separately,

and said motion is made upon the papers and pro-

ceedings had and on file in this action, and upon the

ground that the matter sought to be so stricken from
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said third or last amended complaint and each and

every part thereof is irrelevant and redundant mat-

ter, and heretofore passed upon by the Court.

MALONY & COBB,
JOHN R. WINN,
P. M. STONE,
R. F. LAFFOON,

Attorneys for Defendant the Alaska Perseverance

Mining Company.

[Endorsed] : 615-A. In the District Court, Dis-

trict of Alaska, Division No. 1. Chas. H. Pearce, vs.

W. J. Sutherland et al. Motion of Alaska Perse-

verance Mining Co. to Strike. Filed June 21, 1907.

C. C. Page, Clerk. By R. E. Robertson, Asst. Dep-

uty.

Received copy of within motion this 21st day of

June, 1907.

J. A. HELLENTHAL and

G. C. ISRAEL,
Attorneys for Plaintiff.

And be it remembered that on the 25th day of June.,

1907, the said motions to strike from said third

amended complaint coming on regularly to be heard,

and having been by the respective counsel for the

plaintiff and defendants duly argued to the Court,

the Court did grant the same in part and then order

in that behalf as follows

:



62 Charles H. Pearce vs.

In the District Court for Alaska, Division No. 1,

at Juneau.

No. 615-A.

C. H. PEARCE,

vs.

W. J. SUTHERLAND et al.,

Plaintiff,

Defendants.

Order Striking Out Certain Portions of Third

Amended Complaint (in Bill of Exceptions).

This cause came on to be heard on the 25th day of

June, 1907, upon the motions of the defendants to

strike out paragraphs XX, XXI, XXII, XXIII and

XXIV from the third amended complaint of plain-

tiffs herein, and was submitted to the Court without

argument, the identical questions having heretofore

been presented, argued, and passed upon by the Court

on the defendants' motion to strike the same mat-

ter from the original complaint; and the Court be-

ing fully advised in the premises is of the opinion that

the law is for the defendants.

It is therefore considered by the Court and it is

so ordered that said paragraphs of the said third

amended complaint numbered XX, XXI, XXII,

XXIII, and XXIV be, and the same are hereby

stricken from said third amended complaint; to

which ruling of the Court the plaintiff excepted, and

said exception is allowed.
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And the plaintiff, by his counsel, thereupon elected

not to amend said complaint further.

JAMES WICKERSHAM,
Judge.

[Endorsed]: Original. No. 615-A. In the Dis-

trict Court of Alaska, Division ISTo. 1. C. H.

Pearce, Plaintiff, vs. W. J. Sutherland et al., De-

fendants. Order Sustaining Defendants' Motion to

Strike out a Part of the Third Amended Complaint.

Piled Jun. 26, 1907. C. C. Page, Clerk. By R. E.

Robertson, Asst. Malony & Cobb, Attorneys for De-

fendants. OiSce : Juneau, Alaska.

And be it further remembered that on said 25th

day of June, 1907, the Court having so granted to the

plaintiff an exception to its ruling and order sustain-

ing said motions to strike, came the defendants and

filed in said action their demurrers to the said third

amended complaint in words and figures as follows:

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING CO. (a Corporation),

Defendants.
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Demurrer of Alaska Perseverance Mining Company,

a Corporation, to Plaintiff^s Third Amended

Complaint (in Bill of Exceptions).

Comes now the Alaska Perseverance Mining Co., a

corporation, one of the defendants in the above-enti-

tled action, and demurs to the third or last amended

complaint of plaintiff herein and for grounds of such

demurrer said defendant, for itself, alleges as fol-

lows :

I.

That it appears upon the face of said third or last

amended complaint served herein that there is a mis-

joinder of causes of action attempted to be stated

therein in this, that said plaintiff by said third or

last amended complaint seeks to join an action

against the defendant, W. J. Sutherland, for the dis-

solution of an alleged copartnership between plaintiff

and said W. J. Sutherland and for an accounting

therein with an alleged cause of action against a for-

eign corporation to take its property from its posses-

sion and control, marshal its assets and distribute the

same by the decree of this Court.

II.

That it appears upon the face of said third or last

amended complaint herein that this Court has no jur-

isdiction of the said defendant the Alaska Persever-

ance Mining Co., so far as the subject matter of this

suit is concerned, in this, that it appears upon the

face of said third or last amended complaint that

the said defendant, Alaska Perseverance Mining Co.,
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is a corporation duly organized and existing under
and by virtue of the laws of the State of New York

;

while the acts of the said corporation sought to be

attacked by said third or last amended complaint

herein, and from which act relief is sought in this

action, which acts are alleged to be illegal and void,

and therefore if the said corporation defendant is

subject to the courts of any jurisdiction for the rem-

edy thereof it would be of its home state, to wit : The

State of New York, that is to say, that this Court

has no jurisdiction as aforesaid, in this that said

third or last amended complaint seeks to divest the

defendant the Alaska Perseverance Mining Co., of its

entire property, empound its stock and wind up its

business on the ground that this defendant is not a

bona-fide corporation but was organized as a subter-

fuge for the carrying on of a business of an alleged

copartnership, and is alleged to hold its property in

trust for such alleged copartnership, while the com-

plaint shows that said defendant was and is organ-

ized under the laws of the State of New York, and the

courts of said State, and not this court, have jurisdic-

tion to inquire into and pass upon the matters alleged

as the subject matter of this suit.

III.

That it appears upon the face of said third or last

amended complaint that there is a misjoinder of par-

ties defendant in this that the defendant, the Alaska

Perseverance Mining Company, is improperly joined

as a codefendant herein with W. J. Sutherland.

IV.

Said third or last amended complaint does not state
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facts sufficient to constitute a cause of action against

this defendant. And without waiving any other

ground hereunder, this defendant specifies particu-

larly the following specifications of demurrer

:

1. Said third or last amended complaint shows

that plaintiff's claim is stale and plaintiff has been

guilty of laches in the commencement and prosecu-

tion of his pretended cause of action.

2. Said third or last amended complaint shows

that plaintiff is estopped to assert any of the matters

or things in said complaint alleged against this de-

fendant, for the reason that the matters and things

complained of in said third or last amended bill of

complaint are shown to have transpired while the

plaintiff himself was a director and superintendent

of this defendant corporation, and all said matters so

complained of were had with his knowledge, consent

and active procurement.

3. Said third or last amended complaint shows

that the plaintiff has no equity whatever in any of the

property of this defendant, he not having contributed

anything towards the capital stock of this defendant

nor paid anything on the purchase price of the prop-

erties now owned by defendant and which plaintiff is

seeking to have adjudged the partnership property

o^ himself and the defendant Sutherland.

4. Said third or last amended complaint shows

that the contract and transaction upon which plain-

tiff claims relief were fraudulent and void, against

public policy, and not such a contract and transaction

as a court of equity will lend its aid towards enforc-

ing, for the reason that plaintiff, as agent of one
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Joseph ' T. Gilbert for the sale of the mines and

mining claims now owned by this defendant, alleges

that he became a secret purchaser thereof, without

the knowledge of his principal, and for the purpose

of speculating in such property at the expense of his

principal.

5. There are no facts alleged showing any equi-

ties whatever in the bill or that the plaintiff has any

right to any relief in the premises.

6. Said third or last amended bill shows that

plaintiff's claim is without consideration, unjust, in-

equitable, and unconscionable.

7. Said third or last amended complaint shows

upon its face that plaintiff's alleged rights in the

premises are based upon a contract alleged to be a

contract of partnership between himself and the de-

fendant W. J. Sutherland which said contract upon

its face is too vague, uncertain and indefinite in its

terms, or as to its subject matter, duration and pur-

poses to be construed or enforced and is in fact

meaningless ; that by its terms if it has any meaning

at all, it is a contract that provides for a division of

net profits to be earned by the plaintiff and defend-

ant Sutherland in disposing of mining properties,

but does not allege that any profits have been earned

by the plaintiff and the defendant Sutherland under

said contract, or that there is anything to divide.

8. That said third or last amended complaint in

so far as it seeks to divest this defendant of the title

to certain mining claims alleged to have been located

for it and in its name by the plaintiff, shows upon its
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face that such locations were made by the defendant

itself by and through the plaintiff as its servant and

superintendent and while he was receiving a monthly

salary from this defendant for such services.

V.

That it appears upon the face of said third or last

amended complaint and from the facts, alleged

therein that said plaintiff has not commenced his

action within the time limited by law or by the stat-

utes of the District of Alaska as prescribed in Car-

ter's Annotated Code of the laws of Alaska.

Wherefore, the said defendant, the Alaska Perse-

verance Mining Co., prays to be hence dismissed

without day, together with its costs laid out, paid

and expended in that behalf.

MALONY & COBB,
JNO. E. WINN,
FRANK M. STONE,
R. F. LAFFOON,

Attorneys for Defendant, the Alaska Perseverance

Mining Co.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No.

1, at Juneau. Chas. H. Pearce, Plaintiff, vs. Alaska

Perseverance Mining Co. et al.. Defendants. De-

murrer of Defendant Alaska Perseverance Mining

Co., to Third or Last Amended Complaint. Filed

Jun. 25, 1907. C. C. Page, Clerk. John R. Winn,

Newark L. Burton, Attorneys for .

Office: Juneau, Alaska.
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Due service of a copy of the within demurrer is

adimitted this 25 day of June, 1907.

J. A. HELLENTHAL, and

G. C. ISRAEL,

Attorneys for Plff.

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau,

No. 615-A.

CHAELES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING CO. (a Corporation),

Defendants.

Demurrer of W. J. Sutherland to Plaintiff's Third or

Last Amended Complaint (in Bill of Excep-

tions).

Conies now W. J. Sutherland, one of the defend-

ants in the above-entitled action, and demurs to the

third or last amended complaint of plaintiff herein

and for grounds of such demurrer said defendant, for

himself, alleges as follows

:

I.

That it appears upon the face of said third or last

amended complaint served herein that there is a mis-

joinder of causes of action attempted to be stated

therein in this, that said plaintiff by said third or last

amended complaint seeks to join an action against

the defendant W. J. Sutherland for the dissolution

of an alleged copartnership between plaintiff and

said W. J. Sutherland and for an accounting therein
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with an alleged cause of action against a foreign cor-

poration to take its property from its possession and

control, marshal its assets and distribute the same

by the decree of this Court.

II.

That it appears upon the face of said third or last

amended complaint, that this Court has no juris-

diction of the subject matter of this action, as far

as the defendant, W. J. Sutherland, is concerned

in this, that the subject matter upon which said suit

is based is a contract made and to be performed with-

in the State of New York by nonresidents, both plain-

tiff and defendant, of this District.

III.

That there is a misjoinder of parties defendant in

this, that the Alaska Perseverance Mining Company

is improperly joined as a party defendant with the

defendant, W. J. Sutherland.

IV.

That several causes of action have been improperly

united and the same not separately stated or set forth

in the said third or last amended complaint herein.

V.

That said third or last amended complaint does not

state facts sufficient to constitute a cause of action

against this defendant, or entitle the plaintiff to the

relief demanded therein, or any relief whatsoever,

and particularly in this

:

(a) Because the alleged contract of partnership

set out in said last amended complaint is too vague,

uncertain and indefinite as to its terms, subject mat-



W. J. Sutherland et ah 71

ter, duration, and purposes, to be construed or en-

forced and is in fact meaningless.

(b) The said contract, if it has any meaning at

all, is a contract that by its terms provides for a

division of net profits to be earned by the parties in

disposing of mining properties, and it is not shown

that any profits have been earned or that there is

anything to divide.

(c) Said third or last amended complaint seeks

to recover an interest in certain mines, mining rights

and property, and shows upon its face that such

mines, mining rights and property belong to the

Alaska Perseverance Mining Company, and that

neither the plaintiff nor this defendant has any in-

terest therein.

(d) Said third or last amended complaint shows

upon its face that this defendant has expended large

sums of money upon the properties mentioned in said

complaint and in paying for the same and in carry-

ing out the enterprise referred to in the contract sued

upon, and that plaintiff has never contributed any-

thing towards the same, and plaintiff nowhere offers

to do equity by contributing his part of such money,

but merely asks the Court to seize and sell the fruits

of this defendant's efforts and disbursements upon

the hypothesis that the same can be made to realize

sufficient to repay such expenses and leave a profit

to be divided with the plaintiff, but fails to offer

any relief to this defendant if plaintiff's hopes of a

profitable sale are not realized.

(e) Said third or last amended complaint shows

upon its face that the plaintiff is guilty of laches
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in the assertion of his rights or pretended rights

thereunder, and that the claim is stale, and of such

a nature that a court of equity will not, in view of

the facts alleged and stated therein, grant the plain-

tiff the relief demanded or any relief whatever.

(f ) Said third or last amended complaint shows

plaintiff's claim is inequitable and wholly without

adequate consideration, or any consideration, unjust

and unconscionable.

VI.

That it appears upon the face of said third or last

amended complaint and from the facts alleged there-

in that the said plaintiff has not commenced his ac-

tion within the time limited by law or by the statutes

of the District of Alaska as prescribed in Carter's

Annotated Code of the Laws of Alaska.

Wherefore, the said defendant, W. J. Sutherland,

prays to be hence dismissed without day, together

with his costs laid out, paid and expended in that

behalf.

MALONY & COBB,
JNO. E. WINN,
FRANK M. STONE,
E. F. LAFFOON,

Attorneys for Defendant, W. J. Sutherland.

[Endorsed] : Original. 615-A. In the District

Court for the District of Alaska, Division No. 1, at

Juneau. Charles H. Pearce, Plaintiff, vs. W. J.

Sutherland et al.. Defendants. Demurrer of De-

fendant, Sutherland, to Third or Last Amended Com-

plaint. Filed Jun. 25 1907. C. C. Page, Clerk.
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Jho. R. Winn, Newark L. Burton, Attorneys for

. Office: Juneau, Alaska.

Due service of a copy of the within demurrer is

admitted this 25 day of June, 1907.

J. A. HELLBNTHAL,
C. C. ISRAEL,

Attorney for Plff.

Be it further remembered that on the said 25th

day of June, 1907, the said demurrers came on regu-

larly to be heard before the Court, and the same hav-

ing been presented by counsel and the Court hav-

ing heard argument of counsel in that behalf, did

sustain the said demurrers and each of them, and

did on the 26th da}^ of June, 1907, make its ruling

and order in that behalf as follows:

In the District Court for Alaska, Division No. 1,

at Juneau,

No. 615-A.

C. H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND et al.,

Defendants.

Order Sustaining Demurrer of the Alaska Persever-

ance Mining Co. to Third Amended Complaint,

etc. (in Bill of Exceptions).

This cause came on to be heard on the 25th day

of June, 1907, upon the demurrer of the defendant,

the Alaska Perseverance Mining Co., to the third

amended complaint of the plaintiff, and was sub-
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mitted to the Court without argument, the identical

questions raised having heretofore been fully ar-

gued by counsel, and passed upon by the Court on

the demurrer to the plaintiff's second amended com-

plaint; and the Court being now fully advised in the

premises, is of the opinion that the law is for the

defendant.

It is therefore considered by the Court, and it is

so ordered, that said demurrer be and the same is

hereby in all things sustained; to which ruling of

the Court the plaintiff then and there by his counsel,

excepted and said exception is allowed. And there-

upon the plaintiff, by his counsel, in open court

stated that he elected not to aonend but stood upon

?aid third amended complaint.

It is therefore further ordered that a final decree

dismissing said cause be entered herein as to said

defendant, the Alaska Perseverance Mining Co., to

all of which plaintiff excepts and his exception is

allowed.

JAMES WICKERSHAM,
Judge.

[Endorsed]: Original. No. 615-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

Ch. H. Pearce vs. W. J. Sutherland et al., Defend-

ants. Order Sustaining Demurrer of Alaska Perse-

verance Mining Company. Filed Jun. 26, 1907. C.

C. Page, Clerk. By R. E. Robertson, Asst. Dep.

Malony & Cobb, Attorneys for Defendant. Office:

Juneau, Alaska.
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In the District Court for Alaska, Division No, 1, at

Juneau.

No. 615-A.

C. H. PEABCB,
Plaintiff,

vs.

W. J. SUTHERLAND et al.,

Defendants.

Order Sustaining Demurrer of W. J. Sutherland to

Third Amended Complaint (in Bill of Excep-

tions) .

This cause came on to be heard on the 25th day

of June, 1907, upon the demurrer of the defendant,

W. J. Sutherland, to the third amended complaint

of the plaintiff, and was submitted to the Court with-

out argument, the identical questions raised hav-

ing heretofore been fully argued by counsel, and

passed upon by the Court on the demurrer to the

plaintiff's second amended complaint; and the Court

being now fully advised in the premises, is of the

opinion that the law is for the defendant.

It is therefore considered by the Court, and it is

so ordered, that said demurrer be and the same is

hereby in all things sustained; to which ruling of

the Court the plaintiff then and there, by his coun-

sel, excepted and said exception is allowed. And
thereupon the plaintiff, by his counsel, in open court

stated that he elected not to amend but stood upon

said third amended complaint.
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It is therefore further ordered that a final decree

dismissing said cause be entered herein as to said

defendant, W. J. Sutherland, to all of which plain-

tiff excepts and his exception is allowed.

JAMBg WICKERSHAM,
Judge.

[Endorsed] : Original. No. 615-A. In the District

Court for Alaska, Division No. 1, at Juneau. C.

H. Pearce, Plaintiffs, vs. W. J. Sutherland et al..

Defendant. Order Sustaining Demurrer of W. J.

Sutherland. Filed Jun. 26, 1907. C. C. Page, Clerk.

By R. E. Robertson, Asst. Deputy. Malony & Cobb,

Attorneys for Defendant. Office: Juneau, Alaska.

And be it further remembered that the Court hav-

ing so sustained said demurrers and allowed the

plaintiff an exception as to his rulings and order

in that behalf, and having entered its decree of dis-

miss as to each of said defendants, did on said 26th

day of June, 1907, grant to the plaintiff an extention

of time to prepare and present his bill of exceptions

herein in words and figures as follows to wit:
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In the District Court, District of Alaska, Division

No, 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintife,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),
Defendants.

Order Extending Time to Prepare, etc., Bill of Ex-

ceptions (in Bill of Exceptions).

And now at this time the Court having signed the

final decree and judgment herein, and the plaintiff

moving in that behalf and so requesting, it is or-

dered that plaintiff be granted until the 1st day of

September, 1907, wherein to prepare and lodge and

file his bill of exceptions herein, for the purpose of

appeal from the said judgment and decree to the

United States Circuit Court of Appeals for the Ninth

District.

Done in open court this 26th day of June, A. D.

1907.

JAMES WICKERSHAM,
Judge.

[Endorsed] : No. 615-A. In the District Court,

District of Alaska, Division No. 1, at Juneau. C.

H. Pearce, Plaintiff, vs. W. J. Sutherland et al..

Defendants. Order Extending Time for Filing Bill

of Exceptions. Filed Jun. 26, 1907. C. C. Page,
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Clerk. By R. E. Robertson, Asst. Deputy. J. A.

Hellenthal and G. C. Israel, Attorneys for Plaintiff.

And be it further remembered that thereafter and

on the 21ist day of August, A. D. 1907, and within

the tiine heretofore allowed by the Court within

which to file bill of exceptions herein, and during

the term at which said cause was tried, the judge

of said court did make and cause to be entered in

the records of said court an order extending the

time for the filing of the bill of exceptions herein to

and until the 7th day of September, 1907, in words

and figures as follows, to wit:

Order Extending Time in all Matters Set for Au-

gust 20th and September 1st (in Bill of Excep-

tions).

SIGNAL CORPS U. S. ARMY.
TELEGRAM.

Received at

7 SI—Dr—V.
Ch. 60 0. B.

Valdez, Alaska, Aug. 21, 22, '07.

C. C. Page, Clerk Dist. Court,

Juneau, Alaska.

Ordered that time in all matters set for August

twenty and Sept. first be extended to Sept. seventh.

Leave here today for Juneau via Seattle. Notify

Israel can meet me in Seattle. Wont leave Seattle

till after Sept. first. Notify own and other lawyers.

Record this order.

9:30 A. M.
JAMES WICKERSHAM,

Dist. Judge.
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[Endorsed]: Eiled Aug. 22, 1907. C. C. Page,

Clerk. By R. E. Robertson, Asst. Deputy.

In the District Court for the District of Alaska, Divi-

sion, No. 1.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND et al..

Defendants.

Clerk ^s Certificate to Papers in Bill of Exceptions.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division No. 1, do hereby certify

that the hereto attached copies of the following

papers in the above-entitled cause to wit, motion

on behalf of W. J. Sutherland to strike, filed June

21, 1907; motion on behalf of Alaska Perseverance

Mining Co. to strike, filed June 21, 1907 ; order sus-

taining defendant's motion to strike out a part of the

third amended complaint, filed June 26, 1907 ; demur-

rer of Alaska Perseverance Mining Co., a corpora-

tion, to plaintiff's third amended complaint, filed

June 25, 1907 ; demurrer of W. J. Sutherland to plain-

tiff 's third or last amended complaint, filed June 25,

1907 ; order sustaining demurrer of Alaska Persever-

ance Mining Co., filed June 26, 1907 ; order sustaining

demurrer of W. J. Sutherland, filed June 26, 1907;

order extending time for filing bill of exceptions, filed

June 26, 1907; telegram extending time filed

Aug. 22, 1907 ; are true and correct copies of the said

papers and orders above referred to and on file and of

record in my office as clerk.
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Witness my hand and the seal of this Court the

7th day of September, 1907.

[Seal] C. C, PAGE,
Clerk.

Order Settling and Allowing Bill of Exceptions, etc.

The above and foregoing bill of exceptions was

presented to me on the 7th day of September, 1907,

within the time allowed by the order and rules of

this Court; and the same have been examined by

counsel for defendant respondents and the Court:

Now, therefore, I, James "Wickersham, the Judge

before whom said cause was tried and said proceed-

ings occurred, do hereby settle and allow the ^aine

as a full, true and correct bill of exceptions herein,

and do order the same to be filed and made a part

of the record herein; and I do further certify that

said bill of exceptions contain a full true and cor-

rect transcript of all of the proceedings, orders and

rulings had in said cause from the filing of the third

and last amended complaint to the decree and judg-

ment of dismissal therein.

Done in open court at Juneau, Alaska, this 7th

day of September, 1907, in presence of counsel for

each party herein and within the time allowed by

the orders, rules and practice of this Court.

JAMES WICKERSHAM,
Judge of the District Court for Alaska Presiding in

Division No. 1, at Juneau.

Due service of a copy of the within is admitted

this 5th day of Sept. 1907.

JNO. R. WINN,

One of the Attorneys for Defendant.
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[Endorsed]: Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No.

1. Charles H. Pearce, Plaintiff, vs. W. J. Suther-

land et al., Defendants. Bill of Exceptions. Filed

Sep. 6, 1907. C. C. Page, Clerk. By A. W. Fox,

Deputy. Gr. C. Israel, J. A. Hellenthal, Attorney for

Deft. Office: Juneau, Alaska.

In the District Court of the District of Alaska, Divi-

sion No. 1, at Juneau.

No. 615-A.

CHARLES H. PEAECE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PEESE-
VEEANCE MINING COMPANY (a Cor-

poration),

Defendants.

Assignment of Errors.

Conies now the above-named plaintiff and appel-

lant and together with the petition for an appeal

herein, files this his assignment of errors, and says

that the decree in said cause is erroneous and against

the just rights of said plaintiff, and that in the rec-

ord proceeding in the above-entitled matter, there

is manifest error in this, to wit:

First: That the Court erred in making and en-

tering a certain order herein which was so made

and entered on the 26th day of June, 1907, and

which order struck from the plaintiff's third
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amended complaint certain portions thereof and

therein as specified in a certain motion to strike from

said complaint filed by the above-named defendant,

W. J. Sutherland, for the reason that aU of the

matters so struck from said complaint, to wit, para-

graph XX, XXI, XXII, and XXHI and XXIV
thereof, were pertinent and material matters of alle-

gation to a complete statement of plaintiff's cause

of action against the said defendant, W. J. Suther-

land in said 'third amended complaint and the strik-

ing thereof was contrary to law. From this error

in so making and entering said order and so strik-

ing said portions of said complaint the plaintiff

prays that said order of said lower court be reversed

and set aside.

Second: That the Court erred in making and en-

tering a certain order herein which was made and

entered on the 26th day of June, 1907, and which

order struck from the plaintiff's third amended com-

plaint certain portions thereof and therein as spe-

cified in a certain motion to strike from said com-

plaint filed by the above-named defendant, the

Alaska Perseverance Mining Company, a corpora-

tion, for the reason that all the matters so struck

from said complaint, to wit. Paragraph XX, XXI,

XXII and XXIII and XXIV thereof, were perti-

nent and material matters of allegation to a com-

plete statement of plaintiff's cause of action against

the said defendant, the Alaska Perseverance Mining

Company, a corporation, in said third amended

complaint and the striking thereof was contrary to
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law. From this error in so making and entering

said order and so striking said portions of said com-

plaint the plaintiff prays that said order of said

lower court be reversed and set aside.

Third : The Court erred in sustaining the demur-

rer interposed by the defendant and appellee to the

plaintiff's and appellant's third amended complaint

filed in said above-entitled cause, and in holding and

deciding that there was a misjoinder of causes of

action in said complaint or that it had no jurisdic-

tion of the isubject matter of said suit, or that there

was a misjoinder of defendants in said complaint in

said action, or that several causes of action were

improperly united in said bill, or that the facts stated

in said complaint were not sufficient to constitute a

cause of action or that it appeared upon the face of

said complaint that the cause of^action therein stated

was barred by the statute of limitations or was not

commenced within the time limited by law.

Fourth: The Court erred in sustaining the de-

murrer interposed by the defendant and appellee

the Alaska Perseverance Mining Company to the

plaintiff's and appellant's third amended complaint

in said above-entitled cause and in holding and de-

ciding that there was a misjoinder of causes of ac-

tion in said complaint, or that the Court had no ju-

risdiction of the subject matter of the action stated

in said complaint, or that there was a misjoinder

of parties defendant in said complaint, or that said

complaint did not .state facts sufficient to constitute

a cause of action against said defendant, or that the
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said complaint showed on the face thereof laches

by the plaintiff to preclude his maintaining his said

action against said defendant.

Fifth : The Court erred in making and entering and

adjudging and decreeing the dismissal of plaintiff's

said suit against both of the said defendants and in

dismissing the same, and in entering judgment and

decree dismissing said suit and awarding judgment

for costs against the plaintiff.

And as to each and all of said errors plaintiff prays

that the same may be reversed and set aside and the

said defendants adjudged to each answer as to said

complaint.

G. C. ISRAEL,
J. A. HELLENTHAL,

Attorneys for Plaintiff.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No.

1. Charles H. Pearce, Plaintiff, vs. W. J. Suther-

land et al.. Defendant. Assignment of Errors.

Filed Dec. 14, 1907. C. C. Page, Clerk. By A. W.
Fox, Deputy. G. C. Israel and J. A. Hellenthal, At-

torneys for Plaintiff. Office : Juneau, Alaska.
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In the District Court of the District of Alaska, Divi-

sion No, 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

AV. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Petition for, and Order Allowing Appeal.

The above-named plaintiff, Charles H. Pearce, con-

sidering himself aggrieved by a certain order, de-

cree and judgment of dismissal made and entered in

the District Court of the District of Alaska, Divi-

sion No. 1, at Juneau, by the Judge thereof, on the

26th day of June, 1907, dismissing plaintiff's suit

against the defendants above named, W. J. Suther-

land and the Alaska Perseverance Mining Company,

a corporation, and the making of a certain order sus-

taining a demurrer of the said W. J. Sutherland,

defendant above named to the third amended com-

plaint in said action, and the making of an order sus-

taining the demurrer of the Alaska Perseverance

Mining Company, a corporation, defendant, above

named, in said suit to the third amended complaint

of the plaintiff therein, and in striking from the

third amended complaint certain portions thereof by

order made on the 26th day of June, 1907, on the mo-

tion of the said W. J. Sutherland and striking from

said complaint certain portions thereof by order
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made on the 26th day of June, 1907, on the motion of

the said Alaska Perseverance Mining Company, a

corporation, defendant above named, and from do-

ing the several things specified and enumerated prior

to the entering of said final order, judgment and de-

cree, does hereby appeal from said orders and said

final order, judgment and decree so made and en-

tered on said 26th day of June, 1907, in this cause of

Charles H. Pearce vs. W. J. Sutherland and the

Alaska Perseverance Mining Company, a corpora-

tion, defendants, for the reasons specified in the as-

signment of errors which is filed herewith which

said appeal is taken to the United States Court of

Appeals for the Ninth Circuit, and the said plaintiff,

Charles H. Pearce, prays that his appeal may be al-

lowed, and that a transcript of the record and pro-

ceedings and papers in this cause upon which said

order was made, duly authenticated, be sent to the

United States Court of Appeals for the Ninth Cir-

cuit in the City and County of San Francisco, State

of California within said circuit.

G. C. ISRAEL,
J. A. HELLENTHAL,

Solicitors, Counsels and Attorneys for Plaintiff and

Appellant.

Order.

Now on this 16th day of December, 1907, in open

court, it is ordered that the appeal above asked for

be allowed as prayed.
ROYAL A. GUNNISON,

Judge of the District Court of the District of Alaska,

Division No. 1, at Juneau.
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[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland et

al., Defendants. Petition for and Notice of Appeal.

Piled Dec. 14, 1907. C. C. Page, Clerk. By A. W.
Pox, Deputy. G. C. Israel and J. A. Hellenthal, At-

torneys for Plaintiff. Office : Juneau, Alaska.

In the District Court of the District of Alaska^ Divi-

sion No. 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Bond on Appeal.

Know all men by these presents, that we, Charles

H. Pearce, as principal, and P. H. Fox and M. B.

Archer, as sureties, are held and firmly bound unto

W. J. Sutherland and unto the Alaska Perseverance

Mining Company, a corporation, and each of them in

the just and full sum of five hundred ($500.00) dol-

lars, the payment of which just and truly to be made,

we bind ourselves and each of us and each of our

heirs, executors and administrators jointly and sev-

erally by these presents.
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Sealed with our seals and dated this 14th day of

December, 1907.

Whereas the above-named Charles H. Pearce has

prosecuted an^ appeal to the United States Circuit

Court of Appeals for the Ninth Circuit to reverse

certain orders, and the final order, judgment and de-

cree rendered and entered in the above-entitled suit

by the Judge of the United States District Court in

the District of Alaska, Division No. 1, at Juneau,

adjudging and decreeing a dismissal of the the plain-

tiff's suit herein, made and entered in the above-en-

titled court and cause on the 26th day of June, 1907.

Now, therefore, the conditions of this obligation is

such that if the above-named Charles H. Pearce shall

proecute said appeal to effect and answer all dam-

ages and costs if he shall fail to make said appeal

good, then this obligation shall be void; otherwise

the same shall be in full force and effect.

CHARLES H. PEARCE. [Seal]

P. H. FOX. [Seal]

M. B. ARCHER. [Seal]

Attest

:

ROBT. E. COUGHLIN.
P. N. VEDDER.

Sealed, delivered, signed and acknowledged be-

fore me this 14 day of December, 1907.

[Notarial Seal] JOHN HENSON,
Notary Public in and for the District of Alaska.

United States of America,

District of Alaska,—ss.

P. H. Pox and M. B. Archer, whose names are sub-

scribed to the foregoing bond on appeal as sureties
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thereon, being first duly sworn, each for himself and

not one for the other says, that he is a resident free-

holder and householder of the District of Alaska and

in all matters qualified as bail within said District,

and that he is worth the amount specified in the above

bond and to which he obligates himself therein, over

and above all of his just debts and liabilities exclusive

of property exempt from execution.

P. H. FOX.
M. B. AECHER.

Subscribed and sworn to before me this 14 day of

December, 1907.

[Notarial Seal] JOHN HENSON,
Notary Public in and for the District of Alaska.

The above bond and the sureties thereon are here-

by accepted and approved.

Done in open court this 16th day of December,

1907.

ROYAL A. GUNNISON,
Judge of the District Court of the District of Alaska,

Division No. 1, at Juneau.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland et

al.. Defendants. Bond on Appeal. Filed Dec. 16,

1907. C. C. Page, Clerk. By R. E. Robertson, Asst.

G. C. Israel and J. A. Hellenthal, Attorneys for

Plaintiff. Office : Juneau, Alaska.
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In the District Court of the District of Alaska, Divi-

sion No. 1, at Juneau.

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration),

Defendants.

Order Allowing Appeal, etc.

Now on this 16th day of December, 1907, in open

court, upon a petition of Charles H. Pearce, plaintiff

above named in the above-entitled action, it is ordered

that the appeal of the said Charles H. Pearce, plain-

tiff, from a certain final order, judgment and de-

cree made and entered in this above-entitled court

on the 26th day of June, 1907, and as well certain or-

ders preceding said final order, judgment and de-

cree as set forth in said plaintiff's assignment of er-

rors herein, to the United States Court of Appeals

for the Ninth Circuit, be and the same is hereby al-

lowed as prayed for.

It is further ordered that the transcript of the rec-

ord, and proceedings and papers in this cause, upon

which said orders and said final order, judgment and

decree was based, duly authenticated be sent to the

United States Circuit Court of Appeals for the Ninth

Circuit in the city and county of San Francisco, in

the State of California within said Circuit in the
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manner and time as by law and the rules of said Cir-

cuit Court of Appeals provided.

It is further ordered that the bond on appeal in the

sum of five hundred ($500.00) dollars tendered by ap-

pellant be and the same is hereby approved.

Done in open court this 16th day of December,

A. D. 1907.

ROYAL A. GUNNISOISr,

Judge of the District Court of the District of Alaska,

Division No. 1, at Juneau.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland et

al.. Defendants. Order Allowing Appeal. Piled

Dec. 16, 1907. C. C. Page, Clerk. By E. E. Robert-

son, Asst. G. C. Israel and J. A. Hellenthal, At-

torneys for Plaintiff. Office : Juneau, Alaska.

Marshars Return on Citation on Appeal.

United States of America,

District of Alaska,—^ss.

I, James M. Shoup, United States Marshal for the

District of Alaska Division No. 1, do hereby certify

that the foregoing Citation on Appeal came into

my hands for service on the 16th day of December,

1907, and that I duly served said citation on the de-

fendants herein and above named and to whom said

citation is directed as follows, to wit

:

That I served the said citation upon the said de-

fendant The Alaska Perseverance Mining Company,

a corporation by, at Juneau in the District of Aaska
in Division No. 1, on the said 16th day of December,
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1907, delivering a copy thereof personally to John R.

Mitchell the then and there duly and regularly ap-

pointed agent of thie said Alaska Perseverance Min-

ing Company within and for the District of Alaska

and designated by said Alaska Perseverance Mining

Company, which is a foreign corporation doing busi-

ness in Alaska, in manner as provided by law, as the

agent and person upon whom service of process

should be made against said company, which said

copy of said citation was duly and regularly certi-

fied by the clerk of the District Court of the District

of Alaska, Division No. at Juneau, under the seal

of said Court to be a true and correct copy of such

original citation.

That I was unable to find the said defendant W. J.

Sutherland named in said citation in the District of

Alaska, and upon diligent inquiry learned that the

said defendant W. J. Sutherland is a nonresident of

the District of Alaska, and not now within the said

District, and thereupon I served the said citation

upon the said W. J. Sutherland by, on the said 16th

day of December, 1907, at Juneau, in the said Dis-

trict of Alaska and Division No. 1 thereof, delivering

personally to J. H. Cobb of the law firm of Maloney

and Cobb, attorneys of record for the said defendant

W. J. Sutherland in the above-entitled cause and in

the said court and cause above-entitled, wherein said

citation was issued, a true and correct copy of said

citation duly certified by the Clerk of the District

Court of the District of Alaska, Division No. 1, at

Juneau, and in the seal of said Court, to be a true

and correct copy of said citation.
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And I further served said citation by delivering to

and lodging with the clerk of said court aforesaid

the original citation, this 16th day of December, 1907.

Witness my hand this 16th day of December, 1907.

JAMES M. SHOUP,
United States Marshal for the District of Alaska,

Division No. 1.

By W. H. McNair,

Chief Office Deputy.

Marshal's fees, 2 services, $6.00; paid by G. C
Israel, for plaintiffs.

In the District Court of the District of Alaska, Divi-

sion No. 1, at Juneau.

No. 615-A.

CHARLES H. PEAECE,
Plaintiff,

vs.

W. J. SUTHERLAND and the ALASKA PERSE-
VERANCE MINING COMPANY (a Cor-

poration)
,

Defendants.

Citation on Appeal (Original).

The President of the United States of America, to

W. J. Sutherland and to the Alaska Persever-

ance Mining Company, a Corporation, Defend-

ants, and Respondents, Greeting

:

You are hereby cited and admonished to be and

appear before the United States Court of Appeals

for the Ninth Circuit, to be holden in the City and



94 Charles H, Pearce vs.

County of San Francisco, in the State of California

within thirty days after this date pursuant to an ap-

peal filed in the Clerk's Office of the District Court

of the District of Alaska, Division No. 1, at Juneau,

in the above-entitled cause, and wherein Charles H.

Pearce is plaintiff and W. J. Sutherland and the

Alaska Perseverance Mining Company, a corpora-

tion, are defendants, to show cause, if any there be,

why the decree, order and judgment dismissing said

cause, and as well all orders therein prior to said

final order, judgment and decree mentioned in said

appeal, should not be corrected and speedy justice

should not be done to the parties in that behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 16th

day of December, in the year of our Lord one thou-

sand nine hundered and seven.

ROYAL A. GUNNISON,
Judge of the District Court of the District of Alaska,

Division No. 1, at Juneau.

[Seal] Attest: C. C. PAGE,
Clerk of the District of Alaska, Division No. 1, at

Juneau.

By A. W. Fox,

Deputy.

[Endorsed] : Original. No. 615-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

Charles H. Pearce, Plaintiff, vs. W. J. Sutherland et

al, Defendants. Citation. Filed Dec. 16, 1907. C.

C. Page, Clerk. By A. W. Fox, Deputy. G. C.

Israel and J. A. Hellenthal, Attorneys for Plaintiff.

Office: Juneau, Alaska. Marshal's Docket #1783.
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Clerk's Certificate to Transcript of Record.

United States of America,

District of Alaska,—ss.

I, C. C. Page, Clerk of tlie District Court for the

District of Alaska, Division Number One, hereby

certify that the foregoing and hereto annexed 78

pages of typewritten matter, numbered from 1 to 78,

inclusive, constitute a full, true and correct copy of

the record, and the whole thereof, as per the praecipe

of the appellant on file herein and made a part here-

of, in cause No. 615-A, wherein Charles H. Pearce is

appellant, and W. J. Sutherland and the Alaska Per-

severance Mining Company, a corporation, are ap-

pellees, as the same appears of record and on file in

my office ; and that the said record is by virtue of the

order of appeal entered herein and the citation is-

sued in this cause, and the return thereof in accord-

ance therewith.

I do further certify that this transcript was pre-

pared by me in my oifice, and the cost of preparation,

examination and certificate, amounting to thirty-six

dollars and five cents ($36.05) has been paid to me by

counsel for appellant.

In witness whereof I have hereunto set my hand

and the seal of the above-entitled court this 7th day

of January, 1908.

[Seal] C. C. PAGE,

Clerk of the District Court for the District of

Alaska.
By A. W. Fox,

Deputy.
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[Endorsed]: No. 1549. United States Circuit

Court of Appeals for the Ninth Circuit. Charles H.

Pearce, Appellant, vs. W. J. Sutherland and The
Alaska Perseverance Mining Company (a Corpora-

tion), Appellees. Transcript of Record. Upon Ap-

peal from the United States District Court for the

District of Alaska, Division, No. 1.

Piled January 17, 1908.

P. D. MONCKTON,
Clerk.

United States Circuit Court of Appeals for the Ninth

Circuit,

(UNDOCKETED.)
PEARCE

vs.

SUTHERLAND et al.

Order Extending Time to File Record and Docket

Cause in Circuit Court of Appeals.

Good cause therefor appearing, it is ordered that

the time within which the record in the above-entitled

cause may be filed and the cause docketed in this

court, be, and hereby is extended to and including

January twentieth, 1908.

WM. M. MORROW,
United States Circuit Judge.

Dated San Prancisco, January 15th, 1908.

[Endorsed] : No. 1549. United States Circuit

Court of Appeals, for the Ninth Circuit. Order Ex-

tending Time to Docket Cause, etc. Piled Jan. 16,

1908. P. D. Monckton, Clerk. Re-filed Jan. 17,

1908. P. D. Monckton, Clerk.
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In the District Court for the District of Alaska, Divi-

sion No. 1, at Juneau.

No. 615-A.

C. H. PBARCE
vs.

W. J. SUTHERLAND and ALASKA PERSE-
VERANCE MINING CO.

Supplemental Praecipe for Copy of Opinion or Opin-

ions.

To the Clerk of the District Court for the District of

Alaska, Division No. One.

Kindly prepare a copy of the opinion or opinions

in the above-entitled cause and transmit the same to

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit, as part of the appeal in this cause.

J. A. HELLENTHAL,
Attorney for Plaintiff.

[Endorsed] : No. 615-A. In the District Court for

the District of Alaska, Division No. 1. C. H. Pearce,

Plaintiff, vs. W. G. Sutherland et al., Defendant.

Supplemental Praecipe. Filed Jan. 11, 1908. C. C.

Page, Clerk. By R. E. Robertson, Asst. J. A. Hel-

lenthal, Attorney for Plaintiff. Office: Juneau,

Alaska.
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In the District Court for the Territory of Alaska,

First Division,

No. 615-A.

CHARLES H. PEARCE,

vs.

W. J. SUTHERLAND et al.,

Plaintiff,

Defendants.

Opinion of District Court.

Motion to quash service of summons made on de-

fendant Sutherland in this case. The motion is

based upon the fact that he is a non-resident ; that his

place of residence is in New York ; that he voluntarily

came into Alaska as a witness in the trial of a case

entitled McParland v. Alaska Perseverance Co., of

which defendant corporation he was president, and in

the trial of which he was a necessary witness. He
was also subpoenaed at Ketchikan and again at Doug-

las a witness in that case.

GEORGE C. ISRAEL and J. A. HELLEN-
THAL, for Plaintiff.

F. M. STONE, WINN & BURTON, MALO-
NEY & COBB, and R. P. LAFOON, for De-

fendants.

WICKERSHAM, District Judge. A party to a

suit and a witness who voluntarily and in good faith

comes into Alaska from New York to attend trial in

the District Court, cannot while in attendance be

served mth summons in new civil litigation in this

court ; such service will be quashed on motion. Park-

er V. Hotchkiss, 1 Wall. Jr. 269; No. 10,739, Fed.
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Cases ; Brooks v. Farwell, 4 Fed. 166 ; Lamed v. Grif-

fin, 12 Fed. 590; Wilson v. Wilson, 22 Fed. 802;

Small V. Montgomery, 23 Fed. 707 ; Kauffman v. Ken-

nedy, 25 Fed. 785; Kline v. Lant, 68 Fed. 436; Hale

V. Wharton, 73 Fed. 442 ; Mitchell v. Huron Circuit

Judge, 53 Mich. 541 ; Matthews v. Tufts, 87 N. Y. 568.

JAMES WICKERSHAM,
District Judge.

Juneau, Alaska, May 7, 1907.

[Endorsed] : No. 615-A. In the District Court for

the Territory of Alaska, First Division. Charles H.

Pearce, Plaintiff, vs. W. J. Sutherland et al., De-

fendants. Opinion. Filed May 13, 1907. C. C.

Page, Clerk. By A. W. Fox, Deputy.

In the District Court for the District of Alaska, Divi-

sion No. 1, at Juneau,

No. 615-A.

CHARLES H. PEARCE,
Plaintiff,

vs.

W. J. SUTHERLAND et al.,

Defendants.

Clerk's Certificate to Supplemental Praecipe and

Opinion of District Court, etc.

United States of America,

District of Alaska,—ss.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division No. 1, at Juneau, here-

by certify that the foregoing and hereto annexed six

(6) folios of typewritten matter constitute a true,

full and correct copy of the supplemental praecipe,
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as filed by the plaintiff and appellant, and the opin-

ion made and filed in the said cause No. 615-A, where-

in Charles H. Pearce is plaintiff and appellant, and

W. J. Sutherland et al. are defendants and appellees.

And I do further certify that said papers have been

prepared in accordance with appellant's said supple-

mental praecipe.

I do further certify that said papers were pre-

pared by me in my office, and that the cost of pre-

paration, examination, and certification, amounting

to one dollar and fifty-five cents ($1.55) has been paid

to me by counsel for appellant.

In witness whereof I have hereunto set my hand

and the seal of the above court this 14th day of Jan-

uary, 1908.

[Seal] C. C. PAGE,
Clerk.

[Endorsed] : No. 1549. United States Circuit

Court of Appeals for the Ninth Circuit. Certified

Copy of Supplemental Praecipe and of Opinion of

District Court. Filed Jan. 22, 1908. P. D. Monck-

ton, Clerk.


